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IN THE CHANCERY COURT FOR THE TWENTIETH JUDICIAL DISTRICT 
DAVIDSON COUNTY, TENNESSEE 

 
 
SAVE NASHVILLE NOW,   § 
      § 
 Petitioner,    § 
      § 
v.      § Case No.:   ________________ 
      §  
THE DAVIDSON COUNTY  § 
ELECTION COMMISSION,   § 
      § 
 Respondent.    § 
 

 
PETITION FOR WRIT OF CERTIORARI 

 
 

I.  INTRODUCTION 
 

 This action arises out of the Davidson County Election Commission’s illegal 

commitment to holding an election on a defective referendum petition.  Intent upon 

holding that election, the Election Commission has “conditionally reset” it for September 

21, 2021 pending appellate review of a final order forbidding it.  State law prohibits the 

Election Commission from holding a September 21, 2021 election, though.1  So does the 

Metro Charter.2  And while the Election Commission has asserted that Metro Charter § 

19.01 and Tenn. Code Ann. § 2-3-204(a) are “advisory” and “not as clear as one would 

like,” respectively, neither is advisory, and both are clear.  Accordingly, the Petitioner 

seeks an order vacating the Election Commission’s arbitrary, capricious and illegal action. 

 
1 See Tenn. Code Ann. § 2-3-204(a) (“Elections on questions submitted to the people shall be held on dates 
set by the county election commission but not less than seventy-five (75) days nor more than ninety (90) 
days after the county election commission is directed to hold the election under the law authorizing or 
requiring the election on the question.”) (emphasis added). 
 
2 See Metro Charter § 19.01.  See also Order at 3, Nashville English First, et al. v. Davidson County Election 
Commission, et al., Davidson County Chancery Court No. 08-1912-I (Sep. 5, 2008) (“[t]he Plaintiff 
prescribed the date of November 4, 2008 and . . . § 19.01 does not provide for amendments to th[e] date” 
that a petitioner selects) (Attachment #1). 
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II. PARTIES 

 1. Petitioner Save Nashville Now is a registered Tennessee single measure 

campaign committee based in Davidson County.  Save Nashville Now has spent hundreds 

of thousands of dollars opposing a since-cancelled and now illegally rescheduled July 27, 

2021 referendum election, which the Davidson County Election Commission voted to 

“conditionally reset” for September 21, 2021 during its June 25, 2021 meeting. 

2. Having spent hundreds of thousands of dollars opposing the July 27, 2021 

referendum election that the Election Commission has now unlawfully “reset” to an 

unpermitted date, Save Nashville Now is aggrieved by the Election Commission’s illegal 

action within the meaning of Tenn. Code Ann. § 27-9-101.   See id. (“Anyone who may be 

aggrieved by any final order or judgment of any board or commission functioning under 

the laws of this state may have the order or judgment reviewed by the courts, where not 

otherwise specifically provided, in the manner provided by this chapter.”). 

 3. The Respondent Davidson County Election Commission is a creature of 

state law whose members are appointed on a partisan basis.  See Tenn. Code Ann. § 2-12-

103(a).  Throughout its history—with the sole exception of 4 Good Government’s 

petition—the Election Commission has uniformly set Metro Charter referendum elections 

on the specific date that petitioners prescribed,3 and it has also taken the position that 

Metro Charter § 19.01’s date requirements are “strict,” mandatory, and “mean 

something.”4  Three of the Election Commission’s five members now disagree.  The 

Election Commission is located at 1417 Murfreesboro Pike, Nashville, Tennessee, 37217. 

 
3 See Collective Attachment #2 (approved referendum petition and election returns regarding approved 
referendum petitions). 
 
4 Transcript of Proceedings at 74, line 11 – 75, line 2, Nashville English First, No. 08-1912-I (Attachment 
#3). 
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III.  JURISDICTION, AUTHORITY, AND VENUE 

4. This Court has jurisdiction and authority to grant a writ of certiorari 

reversing and vacating the illegal, arbitrary, capricious, and jurisdictionless June 25, 2021 

action of the Davidson County Election Commission under Tenn. Code Ann. § 27-8-101. 

5. Venue is proper in this judicial district pursuant to Tenn. Code Ann. § 20-

4-101(a) and (b). 

IV.  FACTUAL ALLEGATIONS 

6. On March 25, 2021, an amorphous group calling itself “4 Good 

Government” filed two versions of a proposed six-part Metro Charter referendum petition 

with the Metropolitan Clerk.5   

7. Both versions of 4 Good Government’s petition provided that its proposed 

amendments to the Metro Charter would “be voted on by the citizens on May 28, 2021 or 

June 14, 2021, whichever is earlier as permitted by Metro Charter § 19.01[.]”6 

8. On May 4, 2021, the Davidson County Election Commission certified that 4 

Good Government’s petition contained sufficient signatures to reach the ballot.7 

9. On May 6, 2021, the Metropolitan Clerk “certifie[d] to the [Election] 

Commission” both versions of 4 Good Government’s referendum petition.8 

10. On May 10, 2021—having by that point been “directed to hold the election 

under the law authorizing or requiring the election on the question[,]” see Tenn. Code 

 
5 See Metro Clerk Certification (Attachment #4), at 1 (referencing “charter referendum petitions filed by 
4 Good Government with the Metropolitan Clerk on March 25, 2021, and delivered to the Davidson County 
Election Commission that same date.”) 
 
6 Id. at 2, 4.  
 
7 Id. at 1. 
 
8 Id.  
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Ann. § 2-3-204(a)—the Davidson County Election Commission voted “to place [the] 4 

Good Government referendum on the ballot.”9 

11.  Notwithstanding the two specific dates prescribed by 4 Good Government’s 

petitions—“May 28, 2021 or June 14, 2021”—the Election Commission voted to set the 4 

Good Government referendum election on a third date: “July 27, 2021.”10  The Election 

Commission ultimately defended its decision to set a July 27, 2021 election date—rather 

than a May 28, 2021 or June 14, 2021 election date, as 4 Good Government’s petition had 

(unlawfully11) prescribed—based on two considerations:  

12. First, the Election Commission contended that “state law grants authority 

to the Election Commission, not the proponent of the charter amendment, to set the date.  

See Tenn. Code Ann. § 2-3-204(a). . . .  In other words, the date prescribed in the 

Petition is merely advisory.”12   Thus, contending that Tenn. Code Ann. § 2-3-204 

exclusively controls when an election must be held, the Election Commission maintained 

that it had “scheduled the referendum election in accordance with state law[,]”13 because 

July 27, 2021 was a date “not less than seventy-five (75) days nor more than ninety (90) 

days after the county election commission [was] directed to hold the election under the 

 
9 Davidson County Election Commission’s May 10, 2021 Meeting Minutes (Attachment #5), at 1. 
 
10 Id. at 2. 
 
11 Metro Charter § 19.01 requires petitioners to “prescribe a date,” not multiple dates.  Prescribing multiple 
dates is illegal, interferes with the notice that a prescribed date provides to signatories and opponents, 
unfairly disadvantages opponents, and neither strictly nor substantially complies with Metro Charter § 
19.01, voiding a petition.  See generally Memorandum and Final Order, Case No. 21-0433-IV (Jun. 22, 
2021) (Attachment #7), at 19–20.  
 
12 Davidson County Election Commission’s Motion for the Court to Assume Jurisdiction Pursuant to 
Tennessee Supreme Court Rule 48 and Tenn. Code Ann. § 16-3-201 (D) at 11-12, Metropolitan Government 
of Nashville and Davidson County, Tennessee, John Cooper, et al. v. Davidson County Election 
Commission, Case No. 21-0433-IV (Davidson Co. Ch. June 29, 2021)  (Attachment #6)  (emphasis 
added). 
 
13 Id. at 10. 
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law authorizing or requiring the election on the question.”  Tenn. Code Ann. § 2-3-204(a).   

13. Second, the Election Commission contended that because Tenn. Code Ann. 

§ 2-3-204(a) controls the date when an election must be held, Metro Charter § 19.01’s 

“prescribe a date” requirement is similarly “advisory”14 and may be ignored. 

14. The Election Commission’s position that Metro Charter § 19.01’s date 

requirement is “essentially advisory” is not only new—it is also incompatible with the 

Election Commission’s own longstanding interpretation of Metro Charter § 19.01 and 

decades of uniform practice.  Throughout the history of the Metropolitan Government, 

approved referendum petitions supported by a sufficient number of signatures 

prescribed—and were then held on—the following election dates15: 

REFERENDUM PETITION ELECTION DATE PRESCRIBED 
BY REFERENDUM PETITION 

DATE ELECTION HELD 

Police and Fire Pay Plan  November 4, 1986 November 4, 1986 

Department of Audit  August 1, 1991 August 1, 1991 
Term Limits  November 8, 1994 November 8, 1994 
Vote on Property Taxes  November 7, 2006 November 7, 2006 
English Only Referendum I November 4, 2008 N/A—No election 
Right to Amend Charter January 22, 2009 January 22, 2009 
English Only Referendum II January 22, 2009 January 22, 2009 
Save the Fairgrounds  August 4, 2011 August 4, 2011 
Local Hire  August 6, 2015 August 6, 2015 
Community Oversight  November 6, 2018 November 6, 2018 
4 Good Government  “May 28, 2021 or  

June 14, 2021” 
“July 27, 2021” –> 

“September 21, 2021”  
15. More than a decade ago, Part I of this Court held—correctly—that “§ 19.01 

does not provide for amendments to th[e] date” that a petitioner prescribes.16  Indeed, 

 
14 Id. at 11. 
 
15 See Collective Attachment #2. 
 
16 See Order at 3, Nashville English First, et al. v. Davidson County Election Commission, et al., Davidson 
County Chancery Court Case No. 08-1912-I (Sep. 5, 2008) (Attachment #1). 
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Part I of this Court held as much at the urging of the Davidson County Election 

Commission.  In particular, both Metro—whose interpretation of Metro Charter § 19.01 is 

entitled to deference—and the Election Commission argued in Nashville English First, et 

al. v. Davidson County Election Commission, et al., Davidson County Chancery Court 

Case No. 08-1912-I, that: 

The charter . . . doesn’t say [its date requirements apply] unless 
you come close.  

 
And I don’t mean to be a stickler, but that’s how legal statutory 

election laws work. . . .  [T]hat’s just how election laws are.  They’re very 
strict. . .   

 
These dates mean something.  And what they mean is that 

everyone out here knows what the rules are, and they know how to follow 
them.  There’s no secrets.  There’s no special exceptions for anyone just 
because you know someone or just because you’ve been around a long time.  
We all have the same rules, and we all have to follow them.   

 
And frankly, that’s the most important reason this needs to 

be enforced in this situation, for the fairness of anyone else who 
wants to file a petition.17 

 
16. The Petitioner—and other participants in the election process—were 

entitled to rely on the Election Commission’s longstanding interpretation of Metro 

Charter § 19.01’s date requirements and the Election Commission’s established practice 

regarding those requirements.  The Davidson County Election Commission also has never 

given notice—to anyone—that it intended to depart from its long-established, uniform 

practice and interpretation at any point.  But see George v. Hargett, 879 F.3d 711, 727 n. 

9 (6th Cir. 2018) (“If, instead, the State officials had altered or departed from the 

established practice prior to the 2014 election without giving adequate notice of the 

change to the citizenry, then a stronger due process claim would be made out.”). 

 
17 Transcript of Proceedings at 74, line 11 – 75, line 2, Nashville English First, No. 08-1912-I (Attachment 
#3) (emphases added). 
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17. The Election Commission’s novel position on Metro Charter § 19.01’s 

purportedly “advisory” date requirement renders Metro Charter § 19.01’s 80-day 

deadline18 meaningless, too.  For instance, under the Election Commission’s new and 

unprecedented view of Metro Charter § 19.01, petitioners could “prescribe a date” for a 

referendum election in 2121 or beyond—affording themselves a full century (or more) to 

collect sufficient signatures without any meaningful deadline restricting them.  

Thereafter, though, after sufficient signatures are collected and submitted, the Election 

Commission would be required to schedule a referendum election for a date within 75-90 

days—rather than on the election date that the petitioners had prescribed—pursuant to 

Tenn. Code Ann. § 2-3-204(a).   

18. Significantly, Metro Charter § 19.01’s date requirement also does not 

conflict with Tenn. Code Ann. § 2-3-204.  As such, it is not preempted by it.  To the 

contrary, in all circumstances in which a petitioner files a referendum petition between 

eighty and ninety days in advance of a petition’s prescribed election date—as 4 Good 

Government did here, and as other petitioners have historically done as well, given Metro 

Charter § 19.01’s 80-day deadline19—simultaneous compliance with both Tenn. Code 

Ann. § 2-3-204(a) and Metro Charter § 19.01 is always possible. 

19. Notwithstanding the Election Commission’s abrupt, unexplained change in 

its previous, longstanding interpretation of Metro Charter § 19.01 and its uniform 

historical practice—a change in position that has the practical effect of nullifying fully two 

 
18 See Metro Charter § 19.01 (“Such resolution or petition shall also prescribe a date not less than eighty 
(80) [days] subsequent to the date of its filing for the holding of a referendum election at which the 
electorate of the metropolitan government will vote to ratify or to reject the amendments proposed.”) 
 
19 See id. 
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of Metro Charter § 19.01’s three requirements20—Petitioner Save Nashville Now began 

preparing for the Election Commission’s scheduled July 27, 2021 election.  In so doing, 

Save Nashville Now relied on the Election Commission’s assertedly good-faith statutory 

basis for its decision to schedule an election on July 27, 2021 in compliance with Tenn. 

Code Ann. § 2-3-204(a). 

20. Thereafter, Save Nashville Now solicited campaign contributions and 

expended hundreds of thousands of dollars urging voters to come to the polls on July 27, 

2021 and vote against 4 Good Government’s proposed referendum. 

21. On June 22, 2021, Part IV of this Court held that the Davidson County 

Election Commission’s 3-2 decision to schedule an election on 4 Good Government’s 

referendum was “fraught with essential illegality” and “was arbitrary, capricious, and 

illegal.”21  Accordingly, the Court ordered the Election Commission “to make sure that the 

July 27, 2021 referendum election is duly cancelled.”22 

22. The Election Commission did not seek a stay of the June 22, 2021 order 

from either Part IV of this Court or from any appellate court.   

23. Instead, on June 25, 2021, the Election Commission voted to cancel the July 

27, 2021 election and to “conditionally reset” it “for September 21, 2021” pending 

appellate review.23  This decision was illegal, and it rendered the hundreds of thousands 

 
20 Beyond providing the substance of a proposed referendum, Metro Charter § 19.01 requires only: (1) that 
petitioners “prescribe a date” for the election; (2) that a petition be submitted “not less than eighty (80) 
[days] subsequent to the date of its filing”; and (3) that petitions be “signed by ten (10) per cent of the 
number of the registered voters of Nashville-Davidson County voting in the preceding general election[.]”  
Under the Election Commission’s view, only the third requirement matters. 
 
21 See Memorandum and Final Order at 39, Case No. 21-0433-IV (Jun. 22, 2021) (Attachment #7). 
 
22 Id. at 41. 
 
23 See Transcript of June 25, 2021 Davidson County Election Commission Meeting (Attachment #8), at 
p. 27, line 23 - p. 28, line 5. 



-9- 
 

of dollars that Save Nashville Now spent urging voters to vote “against ratification” on 

July 27, 2021 a waste. 

24. Even accepting the Election Commission’s newly-adopted view that Tenn. 

Code Ann. § 2-3-204 exclusively controls the date for 4 Good Government’s referendum 

election, Tenn. Code Ann. § 2-3-204 does not permit a September 21, 2021 election. 

25. There is no conceivable reading of Tenn. Code Ann. § 2-3-204 that would 

permit the Election Commission to schedule an election for September 21, 2021. 

26. Tenn. Code Ann. § 2-3-204(a) provides in clear terms that: 

Elections on questions submitted to the people shall be held on dates set by 
the county election commission but not less than seventy-five (75) days nor 
more than ninety (90) days after the county election commission is directed 
to hold the election under the law authorizing or requiring the election on 
the question. If the election is to be held in more than one (1) county, the 
county election commissions shall meet and set the date jointly. 
 
27. The Election Commission already having determined, by May 10, 2021, that 

it had been “directed to hold the election” on 4 Good Government’s petition, see id., when 

the Election Commission affirmatively voted to do so,24 the Election Commission’s 

decision to “conditionally reset” the election “for September 21, 2021”25—some 130 days 

later—does not comply with Tenn. Code Ann. § 2-3-204(a)’s 75-90 day requirement. 

28. Tenn. Code Ann. § 2-3-204(b) provides that: 

Resolutions, ordinances or petitions requiring the holding of elections on 
questions submitted to the people which are to be held with the regular 
August election, the regular November election, any regularly scheduled 
municipal election or the presidential preference primary shall be filed with 
the county election commission not less than seventy-five (75) days prior to 
such election. 
 
29. September 21, 2021 is not “the regular August election, the regular 

 
24 Davidson County Election Commission’s May 10, 2021 Meeting Minutes (Attachment #5), at 1. 
 
25 See Attachment #8, at p. 27, line 23 - p.28, line 5. 



-10- 
 

November election, any regularly scheduled municipal election or the presidential 

preference primary . . . .”  Id.  Accordingly, Tenn. Code Ann. § 2-3-204(b) does not permit 

the Election Commission’s scheduled September 21, 2021 election date, either. 

30. Tenn. Code Ann. § 2-3-204(c) provides that: 

If the date for an election on a question, as set by a county election 
commission or by two (2) or more commissions jointly, falls within ninety 
(90) days of an upcoming regular primary or general election being held in 
the jurisdiction voting on the question, the commission or commissions 
may reset the date of the election on a question to coincide with the regular 
primary or general election, even though this may be outside of the time 
period established herein. All dates dependent on the date of the election 
shall be adjusted accordingly and any acts required to be done by these dates 
shall be performed timely if done in accordance with the adjusted dates. 
 
31. There is no “upcoming regular primary or general election being held in the 

jurisdiction” on September 21, 2021.  Accordingly, Tenn. Code Ann. § 2-3-204(c) does not 

permit the Election Commission’s chosen September 21, 2021 election date, either. 

32. Neither will the date of any future judicial decision be the date on which the 

Election Commission “is directed to hold the election under the law authorizing or 

requiring the election on the question” under Tenn. Code Ann. § 2-3-204(a)—which is a 

matter determined by “the law,” not a judicial ruling on the correct interpretation of “the 

law.”  See id. (emphasis added).  Notably, the Election Commission has recently been 

advised as much under similar circumstances.  See Wallace v. Metro. Gov't of Nashville, 

546 S.W.3d 47, 59, n.9 (Tenn. 2018) (“They further suggest that we time the issuance of 

our ruling to cause the August 2, 2018 date previously set by the Commission to fit within 

the statutory time-frame for a special election. What Metro and the Commission suggest 

is tantamount to inviting us to judicially amend the statute.”). 

33. Instead, the actual date when the Election Commission was “directed to 

hold the election under the law authorizing or requiring the election on the question” was 
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March 25, 2021—the date when 4 Good Government filed its petitions and those petitions 

were delivered to the Election Commission.26 

34. At the absolute latest, however, the potential qualifying dates when the 

Election Commission could plausibly claim to have been “directed to hold the election 

under the law authorizing or requiring the election on the question” were: 

— May 4, 2021:  The date when the Davidson County Election 
Commission certified that 4 Good Government’s 
petitions contained sufficient signatures to reach the 
ballot.27  Or: 

 
— May 6, 2021: The date when the Metropolitan Clerk “certifie[d] to 

the Commission” both versions of 4 Good 
Government’s petition.28 
 

35. Thus, the latest possible date when the Election Commission could have 

been “directed to hold the election under the law authorizing or requiring the election on 

the question” was May 6, 2021.  See Tenn. Code Ann. § 2-3-204(a) 

36. Based on this timeline, even under the Election Commission’s novel theory 

that § 19.01’s date requirement can be ignored because Tenn. Code Ann. § 2-3-204(a) 

renders it “advisory,” the latest lawful election date that the Election Commission could 

have selected for an election was 90 days from May 6, 2021—August 4, 2021. 

37. September 21, 2021 is after August 4, 2021. 

38. September 21, 2021 is an election date selected by the Election Commission 

without reference to the date when it was actually “directed to hold the election under the 

law authorizing or requiring the election on the question.”  Tenn. Code Ann. § 2-3-204(a).   

 
26 See Metro Clerk Certification (Attachment #4), at 1 (referencing “charter referendum petitions filed by 
4 Good Government with the Metropolitan Clerk on March 25, 2021, and delivered to the Davidson County 
Election Commission that same date.”) 
 
27 Id.at 1. 
 
28 Id.  
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39. The following exchange during the Election Commission’s June 25, 2021 

meeting makes clear that the Election Commission selected September 21, 2021 as an 

election date because it was a date that was 75-90 days from the date of the Election 

Commission’s June 25, 2021 meeting:29 

 

40. The Election Commission’s lawyers justified their selection of September 

21, 2021 as a permissible election date based on their professed “understanding from the 

administrative [sic] elections [] that 75 to 90 has always been interpreted as from the date 

the Election Commission makes its decision.”30 

 

 
29 See Attachment #8, p. 30, lines 2–7. 
 
30 See Attachment #8, p. 32, lines 6–11 (emphasis added). 
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41. This “understanding” is wrong.  What the Election Commission has in fact 

“always” done is comply with Metro Charter § 19.01’s requirement that petitioners 

prescribe the date for a referendum election.  Thus, the Election Commission has 

uniformly set referendum elections on the election dates prescribed by petitioners,31 and 

with judicial approval, it has rejected petitions that prescribed an election date that was 

impermissible.32  By contrast, 4 Good Government’s referendum petition is the first 

petition in Nashville’s history that has resulted in the Election Commission setting a 

referendum election for a date other than the date prescribed by a petitioner. 

42. Regardless, even if counsel’s professed “understanding” of the Election 

Commission’s historical practice were not wrong, such an interpretation of Tenn. Code 

Ann. § 2-3-204(a)—that the relevant “trigger” date is the date the Election Commission 

“makes its decision”33—cannot be reconciled with Tenn. Code Ann. § 2-3-204(a)’s plain 

and unambiguous text.  Tenn. Code Ann. § 2-3-204(a)’s “trigger date” turns on the date 

when the Election Commission “is directed to” hold an election, not the date when the 

Election Commission does the directing.  Id. 

43. Tenn. Code Ann. § 2-3-204(a) does not instruct the Election Commission to 

schedule an election 75-90 days from the date when the Election Commission “makes its 

decision.”34 

44. Instead, Tenn. Code Ann. § 2-3-204(a) clearly and unambiguously instructs 

the Election Commission to schedule an election 75–90 days from the date when the 

 
31 See Collective Attachment #2. 
 
32 See Order at 3, Nashville English First, et al. v. Davidson County Election Commission, et al., Davidson 
County Chancery Court Case No. 08-1912-I (Sep. 5, 2008) (Attachment #1). 
 
33 See Attachment #8, p. 32, lines 6–11. 
 
34 Id. 
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Election Commission is directed to hold an election under the governing law.  See id. 

(“Elections on questions submitted to the people shall be held on dates set by the county 

election commission but not less than seventy-five (75) days nor more than ninety (90) 

days after the county election commission is directed to hold the election under the law 

authorizing or requiring the election on the question.”  Id. (emphasis added). 

45. Notwithstanding this textually inescapable conclusion, though, the Election 

Commission’s lawyers maintained that scheduling a September 21, 2021 election could 

somehow comply with Tenn. Code Ann. § 2-3-204(a), because the relevant “trigger” date 

under Tenn. Code Ann. § 2-3-204(a) “is not as clear as one would like it to be[.]”35 

 

46.  In reality, it is clear beyond any serious or reasonable dispute that—on June 

25, 2021—the Davidson County Election Commission was not “directed to hold” an 

election on 4 Good Government’s referendum within the meaning of Tenn. Code Ann. § 

2-3-204(a).  That fact precludes June 25, 2021 from serving as the relevant “trigger date.” 

47. It is also clear beyond any serious dispute that September 21, 2021 is not 

“less than seventy-five (75) days nor more than ninety (90) days after the county election 

 
35  See Attachment #8, p. 30, lines 8-15. 
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commission [was] directed to hold the election under the law authorizing or requiring the 

election on the question,” Tenn. Code Ann. § 2-3-204(a)—something the Election 

Commission had determined, by May 10, 2021,36 that it had already been directed to do. 

48. The Election Commission’s determination that it may set an election 75-90 

days from whenever it “makes its decision”37 to hold an election dramatically exceeds the 

Election Commission’s statutory authority under Tenn. Code Ann. § 2-3-204(a).  

Endorsing this view would also allow the Election Commission to delay statutorily 

required election dates based strictly on when the Election Commission chooses to 

schedule a meeting, rather than when it is “directed to hold [an] election under the law” 

as Tenn. Code Ann. § 2-3-204(a) requires.  Worse, endorsing this reading would allow a 

bare partisan majority of election commissioners to abuse their authority in precisely the 

manner that the Davidson County Election Commission has here: by “cancelling” an 

imminent referendum election after opponents have spent hundreds of thousands of 

dollars successfully advocating against it, and then “resetting” the election to a different 

date altogether in order to assist proponents.   

49. The Election Commission’s claim that it may set an election for September 

21, 2021 because June 25, 2021 was the date when the Election Commission “ma[de] its 

decision”38 to hold an election on 4 Good Government’s petition is also farcical under the 

circumstances presented here.  The Election Commission made its decision to hold an 

election on 4 Good Government’s petition and voted “to place [the] 4 Good Government 

 
36 Davidson County Election Commission’s May 10, 2021 Meeting Minutes (Attachment #5), at 1. 
 
37 See Attachment #8, p. 32, lines 6–11. 
 
38 Id. 
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referendum on the ballot” during its May 10, 2021 meeting.39  Thus, on June 25, 2021, 

the Election Commission’s decision was not to hold an election—it was to “reset” an 

election.  But the Election Commission’s only authority to “reset” an election is provided 

by Tenn. Code Ann. § 2-3-204(c), which is not implicated here.  By contrast, the Election 

Commission’s apparent view that it has unrestricted authority to “reset” an election 

whenever it “makes [the] decision”40 to do so would enable outrageous abuse.  For 

instance, it would allow an election commission to cancel and then reset elections in 75-

90 day increments whenever polling indicated that the election commission’s favored 

outcome was unlikely, thereby forcing participants to begin their campaigns anew. 

50. Not a single member of 4 Good Government signed a petition prescribing a 

“September 21, 2021” election date. 

51. To the contrary, every signatory to 4 Good Government’s petition signed a 

petition calling for the proposed referendum to “be voted on by the citizens on May 28, 

2021 or June 14, 2021, whichever is earlier as permitted by Metro Charter § 19.01[.]”41 

52. Further, after its petitions were submitted, 4 Good Government—and every 

signatory to its petition—filed a lawsuit against the Election Commission in which they 

asserted thirty-two separate times that the election had to be held on “June 14, 2021.”42 

 
39 Davidson County Election Commission’s May 10, 2021 Meeting Minutes (Attachment #5), at 1. 
 
40 See Attachment #8, p. 32, lines 6–11. 
 
41 Metro Clerk Certification (Attachment #4), at 2, 4.  
 
42 See Amended Expedited Verified Complaint at 20, ¶ 4, 4 Good Government and the 14,010 Registered 
Voters Who Signed the Nashville Taxpayer Protection Act v. The Davidson County Election Commission 
and the Metropolitan Government of Nashville-Davidson County, Davidson County Chancery Court No. 21-
300-IV (Apr. 15, 2021) (Attachment #9) (seeking an order “directing the Election Commission to comply 
with its ministerial duty to place the ballot initiative on the June 14, 2021 election ballot”); id. at 2 (“time 
is of the essence to place a duly-qualified citizen-sponsored ballot on a June 14, 2021 election 
date.”); id. at ¶ 3 (“June 14, 2021 election”); ¶ 7 (“The Petition stated June 14, 2021 as the election day 
when Davidson County registered voters would cast their ballots”); ¶ 10 (indicating that referendum belongs 
on the “June 14, 2021 ballot”); ¶ 40 (same); ¶ 48 (same); ¶ 52 (indicating the referendum belongs on the 



-17- 
 

53. The Election Commission’s contrary decision to set an election on 4 Good 

Government’s proposed referendum for September 21, 2021 contravenes both Metro 

Charter § 19.01 and Tenn. Code Ann. § 2-3-204(a).   

54. The Election Commission lacked jurisdiction to set an election on 4 Good 

Government’s proposed referendum for September 21, 2021, which no statute or Metro 

Charter provision permits. 

55. The Election Commission lacks jurisdiction to “reset” the date of a 

scheduled election under any circumstance other than the narrow circumstances set forth 

in Tenn. Code Ann. § 2-3-204(c), which are not implicated here. 

56. Thus, yet again, the Election Commission’s action—in this instance, setting 

a conditional election for September 21, 2021—was a decision “fraught with essential 

illegality” that “was arbitrary, capricious, and illegal.”43  A writ of certiorari should issue 

accordingly. 

 
V.  PRAYER FOR RELIEF 

WHEREFORE, Petitioner Save Nashville Now respectfully petitions this Court: 

1. To grant the writ and command the Davidson County Election Commission, 

pursuant to Tenn. Code Ann. § 27-9-109(a), to cause to be made, certified and forwarded 

to this Court a complete transcript of the proceedings in the cause, containing also all the 

proof submitted before the Davidson County Election Commission; 

2. To order that the Clerk promptly, by registered return-receipt mail, notify 

 
“June 14, 2021election ballot”); ¶ 53 (same); ¶ 54 (same); ¶ 55 (same); ¶ 59 (same); ¶ 60 (same); ¶ 62 (same); 
¶ 63 (same); ¶ 64 (same); ¶ 65 (same); ¶ 66 (same); ¶ 67 (same); ¶ 69 (same); ¶ 70 (same); ¶ 71 (same); ¶ 75 
(same); ¶ 76 (same); ¶ 77 (same); ¶ 81 (same); ¶ 82 (same); ¶ 83 (same);  20, ¶ 7 (same); id. at 1 (“the June 
14, 2021 ballot”); id. at 2 (“a June 14, 2021 election date”); id. at 21, ¶ 12 (seeking an order “directing the 
Election Commission to place initiatives on June 14, 2021 [sic] election ballot[.]”).   

43 See Memorandum and Final Order at 39, Case No. 21-0433-IV (Jun. 22, 2021) (Attachment #7). 
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the Davidson County Election Commission of the filing of such transcript pursuant to 

Tenn. Code Ann. § 27-9-109(b); and 

3. To adjudicate this Petition; reverse and vacate the Davidson County 

Election Commission’s illegal action setting a conditional election for September 21, 2021; 

and to order the Election Commission to cancel its illegal September 21, 2021 election on 

4 Good Government’s Petition. 

       
Respectfully submitted, 

 
      By:      /s/ Daniel A. Horwitz ___________                                    

Daniel A. Horwitz, BPR #032176 
Lindsay B. Smith, BPR # 035937  
HORWITZ LAW, PLLC 
4016 Westlawn Dr. 
Nashville, TN 37209 
daniel@horwitz.law  
lindsay@horwitz.law  
(615) 739-2888  

   
               Attorneys for Petitioner 

mailto:daniel@horwitz.law
mailto:lindsay@horwitz.law
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PLEASE SIGN PETITION ON BACK AND MAIL BY THURSDAY, OCTOBER 30TH ! 

Give the People the Right to Amend their Government! 
The undersigned residents and qualified voters of Davidson County; Tennessee, do hereby propose the following amend
ments to the Metropolitan Charter to be voted on by the peoplle at a Special Election to be held on January 22, 2009. Article 
19.01 shall be amended as follows: 
Paragraph 1 shall be amended by replacing "ten (10) percent of the registered voters of Nashville-Davidson County voting in 
the preceding general election" with "1% of the total registered voters in Nashville-Davidson County." 
Paragraph .4 shall be amended by replacing "nor shall any such amendment or amendments be submitted by petition more 
often than once in each two years" with "The people may submit amendments to the voters at any regularly scheduled 
general election, and by special election once per calendar year ending December 3151." 
A New Paragraph ·shall be added to the end of Section 19.01 stating; "An amendment approved by the people may not be 
amended by a Metropolitan Council-proposed resolution within four (4) years of its approval by the voters." 

SIGNATURE AS ON VOTER 
REGISTRATIO ARD 

PRINT NAME ADDRESS & ZIP CODE AS ON VOTER 
REGISTRATION CARD 

2.______________________________________________ _

3 

4 

5 

6 

Sign here 

Sign here 

Sign here 

Sign here 

Sign here 

Print name here 

RE OE IVE U,rint 

NOV 3 ZOOS 
Print nc 

METROPOLITAN'rint na 

r.1 ERK 

me here 

ne here 

ne here 

Pnnt name here 

Address 

Address 
- -

Address 

nnnoor Address 

Address 

PLEASE DETACH PETITION, TURN CARD OVER, ATTACH A STAMP AND MAIL TODAY 











More Signature  
Lines on Back. 
PLEASE USE! 

Metro sued to STOP YOU from voting on  
the Nashville Taxpayer Protection Act. 

   
     

     

* * * * * 
 

Support 4GoodGovernment.com’s fight to: 
 
ROLL BACK the massive 34-37% Property Tax 
Increase and return the tax rate to the 2019-2020 
budget level. 
 
PROTECT OUR Parks, Greenways, and Public 
Lands, and save them for the public’s benefit. 
  
HELP TO RECALL elected officials who ignore 
citizens’ demands. 
 
END lifetime benefits for career politicians at  
Taxpayers’ expense. 
  

* * * * * 
  

DONATE today at www.4GoodGovernment.com! 
  

* * * * * 
  

Metro Government’s spending has exceeded its revenues for 
years – and the 34-37% Property Tax Increase is just a 
symptom of the problem. These Charter Amendments will 
help stop Metro’s fiscal irresponsibility and rein in spending. 
  

Please Sign, Fold & Mail ASAP (No later than Friday, March 5, 2021) 
* We hope to file the Petitions with the Metro Clerk on Monday, March 8, 2021. * 

   
 
 
 
 
 

The undersigned Davidson County voters propose the following six (6) Amendments to the Metropolitan Charter, as written in italics, to 
be voted on by the citizens on May 28, 2021 or June 14, 2021, whichever is earlier as permitted by Metro Charter § 19.01: 

 
 
 

1. Limit Property Tax Rates – Add to Article 6, § 6.07, Paragraph 5: “Property Tax Rates shall not increase more than 3% per fiscal year 
upon enactment without a voter referendum, pursuant to Tenn. Code Ann. § 2-3-204. For Fiscal Years 2021-2022 and 2022-2023 the property 
tax rate(s) shall revert to Fiscal Year 2019-2020’s tax rate(s), or lower if required by law. This amendment’s provisions are severable.”  

2. Recall Elected Officials – (A) Add to Article 15, § 15.07: “Petitions to recall elected officials filed after January 1, 2021, under this section 
shall contain the signatures and addresses of registered qualified voters in Davidson County equal to ten (10) percent of the citizens voting in 
the preceding Metro general election in the district or area from which the recalled official was elected. Such Petitions shall be filed with the 
metro clerk within seventy-five (75) days of the date the notice is filed. This amendment’s provisions are severable” (B) Replace existing 
Article 15, § 15.08, Paragraph 2 with: “A recalled official’s name shall not appear on the recall ballot, but such official may qualify as a 
write-in candidate. This amendment’s provisions are severable.” 

3. Abolish Lifetime or Other Benefits for Elected Officials – Add to Article 18, § 18.05, Paragraph 1: “No elected official shall receive any 
benefits at taxpayer expense as a result of holding such elected office without a voter referendum.” 

4. Preserve Voters’ Charter Amendments – Create Article 19, § 19.04: “Voter-sponsored Charter Amendments approved after January 1, 
2021, shall be amended only by voter-sponsored Petition, notwithstanding any law to the contrary.”  

5. Protect Publicly-Owned Parks, Greenways & Lands – Create Article 18, § 18.18: “No portion of a publicly-owned park, greenway, or 
other real property shall be transferred or conveyed without 31 votes of Metro Council. All transfers of interest in real property shall be at fair 
market value based on an independent appraisal. Public referendum shall be required for transfers of interest in such publicly-owned 
properties valued over $5,000,000, and for leases exceeding twenty (20) years, unless prohibited by state law.” 

6. Protect Promises to Nashville – Create Article 18, § 18.19: “If a professional sports team leaves Nashville, or ceases playing professional 
games for more than twenty-four (24) consecutive months during the term of a team’s ground lease, all sports facilities and related ancillary 
development related to the defaulting team shall revert to public property, and all related contracts shall terminate, including land leased from 
the Nashville Fairgrounds, and just payment shall be paid, if required by law.” 

On Election Day the citizens shall vote on the foregoing six (6) separate amendments. 
Davidson County, TN  
VOTER SIGNATURE    PRINT NAME     ADDRESS & ZIP       AS STATED ON VOTER REGISTRATION CARD 
    

1. __________________________________________________________________________________________________ 
       Sign here    Print Name Here    Address  
 

2. __________________________________________________________________________________________________ 
        Sign here    Print Name Here    Address  

Taxpayer 



METROPOLITAN GOVERN E AND DAVIDSON COUNTY 

259-6031 

H.H. HOOPER, JR. CHAIRMAN 
PATRICIA L DICKERSON, SECRETARY 
EDDIE L. BRYAN, MEMBER 

DAVIDSON COUNTY ELECTION COMMISSION 
PERMANENT REGISTRATION OFFICE 

POST OFFICE BOX 660 
NASHVILLE, TENN. 37202 

ROBERT J. HOWELL, MEMBER 
JAMES R. McKINNEY, MEMBER 

COUNTY GENERAL ELECTION 

CERTIFICATION 

METROPOLITAN CHARTER .REFERENDUM 

We, the undersigned members of the Davidson County Election Commission, do 
hereby certify that we have held a Metropolitan Charter Referendum to make admendments 
in Article 12 Sections 12.10 and 12.13 to make provisions for the Fire and Police 
Departments~ Said election was held on Tuesday, November 4, 1986 in all of the 
one-hundred sixty-two· (162) precincts in Nashville/Davidson County~ 

We further certify that the voting machines have been canvassed and votes 
compared as required under Section 2-8-104, Tennessee Code Annotated, that all 
votes have been tabulated as reported from the Election Off~~ials at the precincts 
and the Central Absentee Counting Board by the Public Accounting Firm of Deloitte, 
Haskins and Sells; and we hereby certify the following to be an accurate determination 
of said election: 

PROPOSED AMENDMENT NO. 1 

This amendment provides for the employees of 
the Fire and Police Departments to have a separate pay · plan 
from the general pay plan for the employees of Metropolitan 
Government. 

FOR RATIFICATION 65,459 

AGAINST RATIFICATION 5?,523 

PROPOSED AMENDMENT NO. 2 

This amendment provides for collective bargaining and binding 
arbitration for the employees of _the Fire and Police Departments 
and the Metropolitan Government. 
FOR RATIFJCATION 49,181 
AGAINST RATIFICATION 66,252 

We hereunto set our hands this 14th day of November, 1986. 

Member 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on November 4, 1986, which Certification is recorded in Minute Book 51, page 

14. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

~ 
Metropolitan Clerk 



METROPOLITAN GOVERN-: - "! rJ;" E AND DAVIDSON COUNTY 

l DAVIDSON COUNTY ELECTION COMMISSION 
JOI~~ PERMANENT AEQISTRATION OFFICE ::-~~lllr ~l~~:.IC:a~ 
l'DCMf_.LMT~&/lYUft ..,.._, 
~ ..... ¥Kt,NtV&PI 

AUGUST 12, 1991 

MEll!OPOUTAN GOVERNMENT GENERAL ELECTION 
AND 

REFERENDUM EIECIION 
AUGUST I, 1991 

CEl!l'IFICATION OF THE OFFICIAL TABULATION BY PREC~CT 

Prepared and celllfl•d by the PubQc Accaunllng Finn 
of 

DeloHt• & Tauche 

We. the undersigned memberi ol the Dovldson Counly Election Commission. 

hereby certify that the altached tabulatlon of results by CouncUmanlc Dlstrlcts and 

Preclncls In Davidson County, Tennessee, Is a true and accurate compllatlori or . 
resuHs of the MetropolHan Govemment General and Referendum Election which was 

held August 1, 1991; and. that to be canY0558d, the votes audited by comparison or 

the Olflclol Tolly Sheets to the votes on the machine; and. the results or the canvass 

and comparison certified to the Davidson Counly Electron Commission by the Public 

Accounting Firm of DetoHte & Touche. 

VIC! MAYO!! 

COUNCIL 
AT LARGE 

3rd DIST!IICT 

4th DIST!IICT 

7th DIST!IICT 

8th DIST!IICT 

9th DIST!IICT 

10th DIST!IICT 

11th DIST!IICT 

12th DIST!IICT 

13th DIST!IICT 

14th DIST!IICT 

17th DIST!IICT 

18th DIST!IICT 

19th DISTRICT 

21st DIST!IICT 

22nd DIST!IICT 

23rd DISTRICT 

24th DISTRICT 

25th DIST!IICT 

26th DISTRICT 

28th DISTRICT 

30th DISTRICT 

- Phil Bredesen 

- David Scobey 

- Buck Dozier 
Jay West 
Vic Vsrallo 
Ronnie Staine 
George Armistead 

- Paul Koulakov 

- Jimmy Su111111ere 

- Fermo DePaequo 

- Harold Boguekie 

- , Jimmy Holt 

- Alf Rollins 

- Tim Garrett 

- Mike Wooden 

- Randy Kermedy 

- Larry McWhirter 

- Manafielo Dou~lae 

- Stewart Clifton 

- Ludye Wallace 

- Willie McCallieter 

- John Aaron Holt 

- Gary Odom 

- Horace Johna 

- Gayle Rey 

- Jerry Wayne Graves 

- Durward Hall 

- Sherry Stoner Jones 

Total Votea ~ 

78,919 70.3 

84,859 100.0 

51,670 12 . 6 
51,434 12,6 
45,ZOB 11.0 
43,569 10 . 6 
41,143 10 . 1 

1,987 54.3 

1;591 77.0 

l,252 100.0 

2,094 53,0 

1,506 57.0 

1,115 100 .a 

2,634 100,0 

2,405 53,3 

3,101 100.0 

2,250 100.0 

l,006 54,9 

1,402 100.0 

938 100.0 

631 55.6 

l,279 50.3 

3,629 79.8 

2,815 100.0 

2,943 59,4 

1,346 56,0 

1,890 80. 7 

1,443 so. 8 



Monday, August 12, 1991 

3let DISTRICT - Tom Alexander 2,741 100.0 

32nd DISTRICT - Carney Patterson 2,575 51.0 

33rd DISTRICT - Tandy W. Wilson III 3,382 72.2 

34th DISTRICT - Charles W. Fentress 4,366 100.0 

35th DISTRICT - Charlie Tygard 4,527 B2.5 

SCHOOL BOARD DISTRICT 2 

- Cornelius Ridlev 4,013 67.8 

AMENDMENT QUESTION NO. 1 YES NO PERCENT 
INDEPENDENT AUDIT DEPT. 44,352 52,884 45.6 - YES 

54.4- NO 

AMENDMENT QUESTION NO. 2 
RECALL ELECTIONS 74,969 20,116 78.8 - YES 

21.2- NO 

AMENDMENT QUESTION NO. 3 
REMOVAL OF BOARD/COMM. 76,008 19,193 79.8 • YES 

20.2-NO 

oL 

Bob Brown. Member 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on August 1, 1991, which Certification is recorded in Minute Book 54, pages 

290-291. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



November 29, 1994 

STATEMENT OF RESULTS 

We, the undcnigned mllllbln of the Davidson County Election Commluion bcn:by CCltify that voting 

machines used in the Novanber B, 1994, Stll!e General and Metropoli11111 Genenl 1111d AmBIIClmenU Election 

have been caovused and votes compared N nquiled Ulldcr Tmmcs- Code Annotated 2-3-104, tbat all 

votcn have been tabulated u reported from the Election Officials at the~ the Central Absentee 

Ballot Couming Board, and the caavw and comparison of voling machines 1pinsl the Tilly Sheats N 

audited by the Pub&c Accowtting Finn ofDeloitte & Touche; and, we c:er1lf'y the following to be an aCQllllle 

detanniNtion of results ofuid election: 

METROPOLITAN GOVl:ltNMENT COUNCIL AND AMENDMEN'IS ELECTION 

COUNCILJUirn.H.1:.M 

DOUGLAS Gll.BER.T 
DA VlD ICl.EINFELTER 
NORMAN WORRELL 

IQTALVQTES 

an 
2,817 
1,701 

fBQPQSED MEV!QPOUTAN CRARTER 6,MENPMEtm 

AMENDMENT «l 

YES 
NO 

AMENDMElfi.n 

YES 
NO 

AMENPMENI«3 

YES 
NO 

4MENQMJJ!l fH 

YES 
NO 

E. L. Collins, Member 

mI.6L. 

90,800 
27,921 

91.890 
28,366 

91,770 
28,762 

88,549 
J0.715 

PERCENT 

57.2% 
17.9% 

58.S"/4 
17.11% 

57.8% 
18.1% 

SS.8% 
19.4% 

ftlll'lft,_,,,.,.,_.,.tf., .. ,,_ 

16.'r/4 
52.2% 

31.S"/4 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on November 8, 1994, which Certification is recorded in Minute Book 56, page 

379. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



E AND DAVIDSON COUNTY 

RAYBARAETT 
ADMINISTRATOR OF ELECTIONS 

DAVIDSON COUNTY ELECTION COMMISSION 
PERMANENT REGISTRATION OFACE 

POST OFFICE BOX 650 

CERTIFICATION OF RESULTS 
FOR 

CERTAIN PROPOSED AMENDMENTS 
TO THE CHARTER OF 

NASHVILLE, TENN. 37202 
(615)862-6800 

ray.barrlltl@naehvllle.gov 

THE METROPOLITAN GOVERNMENT OF NASHVILLE AND DAVIDSON 
TENNESSEE 

We, the undersigned members of the Davidson County Election Commission, hereby 

certify that on November 7, 2006 the Commission conducted an election at the request of 

The Metropolitan Government of Nashville and Davidson County Tennessee to allow 

voters the opportunity to ratify or reject (6) six proposed amendments to the Charter of 

The Metropolitan Government of Nashville and Davidson County Tennessee. Pursuant 

to the provisions of T.C.A. 2- 8- 105, we hereby officially certify that the following is a 

full, true and accurate tabulation of the results of the votes as to these questions as shown 

by the canvassing and comparison of the votes cast therein: 

QUESTION TOTAL VOTES 

CHARTER AMENDMENT NO. 1 

Yes, for Ratification 
No, against Ratification 

CHARTER AMENDMENT NO. 2 

Yes, for Ratification 
No, against Ratification 

116,211 
34,671 

136,412 
19,399 



CHARTER AMENDMENT NO. 3 

Yes, for Ratification 
No, against Ratification 

CHARTER AMENDMENT NO. 4 

Yes, for Ratification 
No, against Ratification 

CHARTER AMENDMENT NO. 5 

Yes, for Ratification 
No, against Ratification 

CHARTER AMENDMENT NO. 6 

Yes, for Ratification 
No, against Ratification 

123,805 
25,327 

111,334 
38,775 

122,208 
24,449 

139,376 
17,741 



On the basis of these officially tabulated returns, we hereby certify the results of the votes 

on these (6) six questions. IN WITNESS WHEREOF, we have hereunto set our hands at 

Nashville, Tennessee, on this the 20th day of November, 2006. 

c~c&+"-
Eddie Bryan, Chair~ 

~ d1?L 
Patricia Heim, Secretary 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on November 7, 2006, which Certification is recorded in Minute Book 64, page 

355. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



CERTIFICATION OF ELECTION RESULTS 

METROPOLITAN CHARTER AMENDMENT REFERENDUM ELECTiON 
AMENDMENT No. 2 

Give the People lhe Righi lo Amend 11teir Government 

We, the undersigned members of the Davidson County Election Commission, hereby 

certify that this Commission conducted a special referendum election for the 

Metropolitan Government of Nashville and Davidson County, Tennessee on Thursday, 

January 22, 2009. 

The Election was to ratify or not ratify a proposed amendment to the Charter of the 

Metropolitan Government of Nashville and Davidson County, Tennessee. The proposed 

IUTiendment was titled: Give the People the Right to Amend their Govcmmcnl. It 

appeared on the Ballot as Amendment No. 2. 

Pursuant to the provisions ofT.C.A. 2- 8- 105, we hereby officially state that the 

following is a full, true and accurate tabulation and certification of the results of this 

election as to Amendment No. 2 as shown by the canvassing and comparison of the 

votes cast therein. 

AMENDMENT No. 2 

FOR RATIFICATION _26,908 

AGAINST RATIFICATION 45,463 

Accordingly, we have set our signature to this certification on this the 30th day of 
January, 2009. 

zJJ~ /6~,,,,_,_ 
Eddie Bryan, Chair 

~d-f!i~ 
Patricia Heim, Secretary 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on January 22, 2009, which Certification is recorded in Minute Book 65, page 

417. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



CERTIFICATION OF ELECTION RESULTS 

METROPOLITAN CHARTER AMENDMENT REFERENDUM ELECTION 
AMENDMENT No. 1 

Let the People Vote on English as Official Language 

We, the undersigned members of the Davidson County Election Commission, hereby 

certify that this Commission conducted a special referendum election for the 

Metropolitan Government of Nashville and Davidson County, Tennessee on Thursday, 

January 22, 2009. 

The Election was to ratify or not ratify a proposed amendment to the Charter of the 

Metropolitan Government of Nashville and Davidson County, Tennessee. The proposed 

amendment was titled: Let the People Vote on English as Officjal Language. It 

appeared on the Ballot as Amendment No. 1. 

Pursuant to the provisions of T.C.A. 2- 8-105, we hereby officially state that the 

following is a full, true and accurate tabulation and certification of the results of this 

election as to Amendment No. 1 as shown by the canvassing and comparison of the votes 

cast therein. 

AMENDMENT No. 1 

FOR RATIFICATION 32,149 

AGAINST RATIFICATION 41,763 

Accordingly, we have set our signature to this certification on this the 30th day of 
January, 2009. 

ti-~ ,;J"f/--
Patricia Heim, Secretary 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on January 22, 2009, which Certification is recorded in Minute Book 65, page 

417. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



CERTIFICATION OF ELECTION RESULTS 
METROPOLITAN GOVERNMENT AND DAVIDSON COUNTY, TENNESSEE 

COUNTY GENERAL ELECTION 
AUGUST 4, 2011 

In accordance with the provisions o f T.C. A. 2-8- 105. and T.C.A. 2- 12- 1 l(j (a) 011 the 

undersigned members of the Davidson County Election Commission do hereby certify 

that the attached official tabulation of votes is a true, correct and complete accounting 

of the results of the Metropolitan Government and Davidson County General 

Election held on August 4, 2011 as determined by the counting and comparison of the 

returns therein: 

Accordingly, we have set our signatures to this Certification of Election Results on this 

the 12th day of August, 2011. 

A. J. Starling, Secrelai 

ffel"L.., 

Eddie Bryan Patricia Heim 

Steve Abernathy 



·~ 
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SUMMARY REPT -'i'iROUP DETAIL Metropolitan Government OFFICIAL 
County General Election 
August 4, 2011 

Report EL45A Page 001 

TOTAL VOTES % EARLY ELECTION DAY ABSENTEE FS / PROV. 

PRECINCTS COUNTED (OF 164). 164 100.0D 
REGISTERED VOTERS ·TOTAL. 345,626 
BALLOTS CAST - TOTAL. 68,136 33,050 34,094 973 19 
VOTER TURNOUT· TOTAL 19.71 

Amendment 1 
VOTE FOR () 1 

For Ratification. 43,273 70.99 20,564 22,057 640 12 
Against Ratification. 17,682 29.01 9,187 8,325 168 2 

Total . 60,955 29,751 30,382 BOB 14 

MAYOR 
VOTE FOR () 1 

MARVIN BARNES . 4,220 6.63 1,868 2,288 61 3 
BRUCE CASPER 1.810 2.84 747 1.040 23 0 
KARL DEAN 50,391 79.13 25,054 24,634 691 12 
JAMES KEETON 6,661 10.46 2,929 3,645 85 2 
WRITE-IN. 597 .94 280 300 16 1 

Total 63,679 30,878 31,907 876 18 

VICE MAYOR 
VOI~ FOR.() l 

JAMES ARNOLD BAXTER . 14.717 24.64 6,749 7,795 167 6 
DIANE NEIGHBORS 44,698 74.85 22,320 21.745 626 7 
WRITE-IN. 303 .51 126 168 8 1 

Total . 59,718 29,195 29,708 801 14 

COUNCIL AT LARGE 
VOTE FOR () 5 

MEGAN BARRY. 30,212 11.95 14.917 14,967 323 5 
SAM COLEMAN. 15,437 6.11 7,593 7,683 159 2 
ERIC CRAFTON 20,528 8.12 10,250 9,970 304 4 
DONNA CRAWFORD. 10,263 4.06 4,673 5,450 135 5 
RENARD FRANCOIS 10,516 4.16 5,236 5.194 85 1 
TIM GARRETT. 28,017 11.08 13,874 13,711 428 4 
KEN JAKES 12,396 4.90 5,964 6,288 140 4 
JAMES A. (JIM) MAXWELL. 4,967 1.96 2,186 2,718 61 2 
JERRY MAYNARD . 25,851 10.22 13,104 12,495 248 4 
DONALD RAY MCFOLIN 1.429 .57 615 801 13 0 
DON O'DONNILEY. 3,080 1.22 1,306 1.731 43 0 
KEITH SPEER. 3,224 1.28 1,418 1,761 42 3 
RONNIE STEINE . 29,262 11.57 14,869 13,999 394 0 
CHARLES L. TOWNSEND, SR. 6,972 2.76 3,229 3,637 104 2 
CHARLIE TYGARD. 26,982 10.67 14,219 12,364 395 4 
SAJID W. USMANI 3,064 1.21 1,458 1. 582 20 4 
VIVIAN WILHOITE 17,569 6.95 8.720 8,681 160 8 
J WOOTEN. 2,344 .93 959 1.327 56 2 
WRITE- IN. 728 .29 326 3B7 15 0 

Total 252,841 124,916 124,746 3,125 54 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on August 4, 2011, which Certification is recorded in Minute Book 67, page 1. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



METROPOLITAN 
GOVERNMENT OF NASHVILLE 

AND DAVIDSON COUNTY 

DAVIDSON COUNTY ELECTION COMMISSIOt 
PERMANENT REGISTRATION OFFICE 
POST OFFICE BOX 650 
NASHVILLE, TN 37202 
(615) 862-8800 - Office 
TTY-1-800-848-0298 or Relay 711 ~ 
WWW.NASHVILLE.GOVNOTE 

CERTIFICATION OF ELECTION RESULTS 
COUNTY REFERENDUM ON CHARTER AMENDMENTS 

WE, THE UNDERSIGNED MEMBERS OF THE DAVIDSON COUNTY ELECTION COMMISSION, 
DO HEREBY CERTIFY THAT WE HELD A COUNTY REFERENDUM ELECTION ON THURSDAY, 
AUGUST 6, 2015, IN ALL OF THE VOTING PRECINCTS IN THE COUNTY, 
ACCORDING TO LAW, FOR THE PURPOSE OF RATIFYING THREE (3) 
AJ\1ENDMENTS TO THE CHARTER OF THE l\llETROPOLITAN GOVERNNIENT OF 
NASHVILLE AND DAVIDSON COUNTY, TENNESSEE. WE HA VE CANVASSED THE 
RETURNS OF SAID ELECTION AS REQUIRED BYLAW, AND WE DO HEREBY 
CERTIFY THAT THE FOLLOWING TWELVE (12) PAGES OF TABULATION ARE A 
TRUE, CORRECT, AND COMPLETE ACCOUNTING OF THE RESULTS BY PRECINCT 
AND COUNTY OF SAID ELECTION AS ESTABLISHED BY THE CANVASSING OF 
THE RETURNS, TillS 14TH DAY OF AUGUST, 2015. 

Member, County Election Commission 



Precincts: 

01-1 
01-2 

01-3 
01-4 
01-5 
02-1 
02-2 
02-3 

02-4 
02-5 

03-1 
03-2 
03-3 
03-4 
03-5 
03-6 
04-1 

04-2 
04-3 
04-4 

05-1 
05-2 
05-3 

05-4 
05-5 
06-1 

06-2 
06-3 

06-4 
06-5 

07-1 

07-2 
07-3 
07-4 
07-5 
07-6 
08-1 
08-2 
08-3 

08-4 
09-1 
09-2 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 1 

1. For Ratification 

2. Against Ratification 

1 2 

339 788 
75 178 

906 1,018 

39 127 

313 300 
592 466 
400 389 
70 66 

173 137 

166 190 
123 260 

24 69 
116 139 

449 882 
421 460 
174 266 
430 1,017 
106 215 
146 411 

387 962 

88 159 
307 407 

79 166 
129 103 
215 329 
223 369 

403 857 

125 162 

293 518 

291 416 

231 370 
191 353 
228 271 
218 417 
203 396 
131 242 
142 189 

164 246 

329 616 
223 448 

202 283 
116 176 



Precincts: 

09-3 
10-1 
10-2 

10-3 

10-4 
10-5 

10-6 
11-1 
11-2 
11-3 
11-4 
12-1 
12-2 

12-3 

12-4 
12-5 

13-1 
13-2 
13-3 
13-4 

14-1 
14-2 
14-3 
14-4 
14-5 
15-1 

15-2 

15-3 

15-4 
15-5 

16-1 
16-2 
16-3 

16-4 
16-5 

17-1 
17-2 

17-3 
17-4 

17-5 
17-6 
17-7 

13-Aug-15 

State of Tennessee - Davidson County 
August6,2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 1 

1. For Ratification 

2. Against Ratification 

1 2 

415 642 
123 230 

27 59 
186 345 
264 476 
114 164 
108 148 

306 685 
321 763 

137 248 

135 249 
202 455 
326 889 
121 258 
178 400 

0 0 
126 196 
65 115 

299 696 

24 80 

154 318 

239 506 
30 81 

2 2 
142 318 

384 770 

286 564 
225 486 

107 276 
9 11 

68 128 

51 115 
414 903 

53 91 
2 2 

210 297 
125 141 
130 187 

281 473 
39 66 

110 171 
103 159 



Precincts: 

18-1 
18-2 
18-3 
18-4 
18-5 
19-1 
19-2 
19-3 
19-4 
19-5 
19-6 
20-1 
20-2 
20-3 
21-1 
21-2 
21-3 
21-4 
22-1 
22-2 
22-3 
22-4 
23-1 
23-2 
23-3 
23-4 
23-5 
24-1 
24-2 
24-3 
24-4 
24-5 
24-6 
25-1 
25-2 
25-3 
25-4 
26-1 
26-2 
26-3 
26-4 
27-1 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 1 

1. For Ratification 

2. Against Ratification 

1 2 
11 12 

170 184 
522 578 
392 523 

25 31 
180 416 
157 288 
211 159 
117 180 

35 50 
0 0 
8 6 

126 245 
443 914 
198 202 
347 318 
154 151 
126 229 
206 481 
281 624 
379 951 
141 297 
525 1,225 
370 774 
405 879 
414 870 

9 22 
397 678 
236 457 
266 397 
102 164 
305 549 
477 910 
565 988 
351 770 
449 877 
299 568 
179 224 
269 617 
317 679 
140 314 
184 366 



Precincts: 

27-2 
27-3 
28-1 
28-2 
28-3 
29-1 
29-2 
29-3 
29-4 
30-1 
30-2 
30-3 
30-4 
31-1 
31-2 
31-3 
31-4 
32-1 
32-2 
32-3 
32-4 
33-1 
33-2 
33-3 
33-4 
33-5 
34-1 
34-2 
34-3 
34-4 
34-5 
35-1 
35-2 
35-3 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 1 

1. For Ratification 

2. Against Ratification 

1 2 
186 397 
205 464 
263 415 
215 309 
155 214 
105 144 
240 390 
132 213 
473 746 
120 193 
97 204 
76 118 

145 275 
98 108 

217 302 
245 515 
242 568 
280 374 
63 66 

148 224 
188 250 
33 87 

315 677 
409 657 

97 259 
543 961 
135 221 
597 1,239 
212 508 
412 945 
293 641 
59 178 

529 1,452 
315 730 

Absentee/Write-Ins 421 677 

Totals: 35,328 63,305 

13-Aug-15 



Precincts: 

01-1 
01-2 
01-3 
01-4 
01-5 
02-1 
02-2 
02-3 
02-4 
02-5 
03-1 
03-2 
03-3 
03-4 
03-5 
03-6 
04-1 
04-2 
04-3 
04-4 
05-1 
05-2 
05-3 
05-4 
05-5 
06-1 
06-2 
06-3 
06-4 
06-5 
07-1 
07-2 
07-3 
07-4 
07-5 
07-6 
08-1 
08-2 
08-3 
08-4 
09-1 
09-2 

13-Aug-15 

State of Tennessee - Davidson County 
August6,2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 2 

1. For Ratification 

2. Against Ratification 

1 2 

363 745 
75 173 

668 1,230 
40 127 

243 364 
407 647 
324 456 
64 73 

143 166 
136 214 
134 246 

39 56 
84 166 

409 720 
377 497 
156 280 
577 864 
122 198 
209 349 
459 886 

94 153 
249 470 

85 159 
115 115 
211 332 
239 366 
372 679 
119 167 
297 505 
273 424 
233 364 
185 358 
192 305 
223 409 
200 389 
145 225 
148 180 
159 248 
343 593 
256 418 
219 266 
113 176 



Precincts: 

09-3 

10-1 
10-2 

10-3 
10-4 
10-5 
10-6 
11-1 
11-2 
11-3 

11-4 

12-1 

12-2 
12-3 

12-4 
12-5 

13-1 
13-2 

13-3 
13-4 
14-1 
14-2 
14-3 

14-4 
14-5 

15-1 

15-2 
15-3 

15-4 
15-5 

16-1 
16-2 
16-3 
16-4 
16-5 
17-1 
17-2 

17-3 
17-4 
17-5 

17-6 
17-7 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 2 

1. For Ratification 

2. Against Ratification 

1 2 
393 659 
130 222 

32 54 
208 322 
280 462 

98 176 

99 153 

328 659 
376 700 
139 243 
154 226 

245 410 
395 817 

135 243 
220 354 

0 0 

123 199 
62 119 

343 649 
26 56 

175 290 
242 506 

30 60 

0 4 

141 319 
409 721 

239 607 
227 475 

126 256 
6 14 

74 121 

60 106 

408 901 
61 83 

2 2 
202 305 
105 157 

129 187 
293 461 

38 70 

114 166 
100 160 



Precincts: 

18-1 
18-2 
18-3 
18-4 
18-5 
19-1 
19-2 
19-3 
19-4 
19-5 
19-6 
20-1 
20-2 
20-3 
21-1 
21-2 
21-3 
21-4 
22-1 
22-2 
22-3 
22-4 
23-1 
23-2 
23-3 
23-4 
23-5 
24-1 
24-2 
24-3 
24-4 
24-5 
24-6 
25-1 
25-2 
25-3 
25-4 
26-1 
26-2 
26-3 
26-4 
27-1 

13-Aug-15 

State of Tennessee - Davidson County 
August6,2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 2 

1. For Ratification 

2. Against Ratification 

1 2 

9 16 
144 210 
420 671 
339 669 
20 35 

229 363 
180 262 
167 205 
119 175 

32 53 
0 0 
3 11 

134 236 
470 874 
154 262 
281 379 
124 184 
150 205 
233 454 

306 592 
519 813 
157 282 
722 1,023 
433 709 
537 744 
695 682 

9 20 
380 886 
267 411 
284 367 
107 161 
354 497 
595 780 
672 862 
456 663 
583 739 
313 539 
170 235 
323 553 
317 574 
157 298 
204 342 



Precincts: 

27-2 
27-3 
28-1 

28-2 
28-3 
29-1 
29-2 
29-3 
29-4 

30-1 

30-2 
30-3 

30-4 

31-1 
31-2 
31-3 

31-4 
32-1 
32-2 
32-3 
32-4 
33-1 

33-2 

33-3 
33-4 

33-5 
34-1 

34-2 
34-3 

34-4 
34-5 

35-1 
35-2 
35-3 

State of Tennessee - Davidson County 
August 61 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 2 
1. For Ratification 

2. Against Ratification 

1 2 

178 403 
227 437 
229 443 
201 324 
144 217 

81 169 

226 402 

128 219 
449 768 

104 206 

104 200 

72 121 

148 270 

81 128 
207 315 
227 530 

235 574 
257 396 

59 69 
125 245 
147 290 
41 79 

319 669 

397 661 
97 258 

692 802 

172 180 

771 1,052 
299 416 
532 821 

312 621 

92 146 

696 1,279 

351 694 

Absentee/Write-Ins 465 610 

Totals: 36,999 61,177 

13-Aug-15 



Precincts: 

01-1 
01-2 
01-3 
01-4 
01-5 
02-1 
02-2 
02-3 
02-4 
02-S 
03-1 
03-2 
03-3 
03-4 
03-5 
03-6 
04-1 
04-2 
04-3 
04-4 
05-1 
05-2 
05-3 
05-4 
05-5 
06-1 
06-2 
06-3 
06-4 
06-5 
07-1 
07-2 
07-3 
07-4 
07-5 
07-6 
08-1 
08-2 
08-3 
08-4 
09-1 
09-2 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 3 

1. For Ratification 

2. Against Ratification 

1 2 
612 485 
139 112 

1,590 351 
86 81 

507 110 
902 158 
848 148 
112 28 
270 55 
274 79 
214 168 
57 40 

194 58 
850 288 
738 165 
349 93 
825 809 
187 132 
247 305 
662 679 
206 45 
576 165 
172 79 
175 57 
409 148 
332 289 
580 480 
202 91 
526 285 
428 267 
402 209 
346 193 
404 101 
387 249 
332 260 
271 99 
250 88 
294 120 
625 310 
478 195 
360 133 
215 80 



Precincts: 

09-3 
10-1 
10-2 
10-3 
10-4 
10-5 
10-6 
11-1 
11-2 
11-3 
11-4 
12-1 
12-2 
12-3 
12-4 
12-5 
13-1 
13-2 
13-3 
13-4 
14-1 
14-2 
14-3 
14-4 
14-5 
15-1 
15-2 
15-3 
16-4 
15-5 
16-1 
16-2 
16-3 
16-4 
16-5 
17-1 
17-2 
17-3 
17-4 
17-5 
17-6 
17-7 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 3 

1. For Ratification 

2. Against Ratification 

1 2 

740 323 
191 162 
52 34 

344 183 
S10 236 
198 83 
159 94 
614 366 
558 524 
260 126 
242 143 
394 264 
663 545 
223 159 
348 228 

0 0 
222 107 
114 65 
610 391 
55 30 

279 188 
457 285 

65 25 
3 1 

291 172 
651 483 
449 388 
398 307 
229 147 
16 4 

122 76 
105 61 
792 516 

93 46 
1 3 

339 173 

179 88 
231 93 
430 327 
62 46 

198 87 
179 86 



Precincts: 

18-1 
18-2 
18-3 
18-4 
18-5 
19-1 
19-2 
19-3 
19-4 
19-5 
19-6 
20-1 
20-2 
20-3 
21-1 
21-2 
21-3 
21-4 
22-1 
22-2 
22-3 
22-4 
23-1 
23-2 
23-3 
23-4 
23-5 
24-1 
24-2 
24.3 
24-4 
24-5 
24-6 
25-1 
25-2 
25-3 
25-4 
26-1 
26-2 
26-3 
26-4 
27-1 

13-Aug-15 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 3 

1. For Ratification 

2. Against Ratification 

1 2 
15 9 

182 174 
536 553 
405 507 

21 35 
277 322 
239 205 
287 88 
160 140 

69 19 
0 0 

10 4 
228 139 
830 517 
349 72 
574 108 
256 57 
184 177 
374 313 
481 421 
682 649 
233 200 
658 1,075 
498 634 
554 730 
326 950 

10 20 
503 563 
319 364 
239 413 
161 108 
290 556 
463 918 
543 1,002 
454 661 
558 760 
373 487 
318 91 
397 480 
492 396 
218 232 
357 188 



Precincts: 

27-2 
27-3 
28-1 
28-2 
28-3 
29-1 
29-2 
29-3 
29-4 
30-1 
30-2 
30-3 
30-4 
31-1 
31-2 
31-3 
31-4 
32-1 
32-2 
32-3 
32-4 
33-1 
33-2 
33-3 
33-4 
33-5 
34-1 
34-2 
34-3 
34-4 
34-5 
35-1 
35-2 
35-3 

State of Tennessee - Davidson County 
August 6, 2015 

Referendum - Metropolitan Government Nashville and 
Davidson County 

Charter Amendment 3 

1. For Ratification 

2. Against Ratification 

1 2 

348 229 
410 264 
510 174 
421 109 
245 119 
182 66 
467 171 
266 88 
816 403 
206 108 
214 94 
132 57 
295 125 
157 52 
369 155 
433 312 
484 321 
491 165 
116 14 
266 108 
356 79 
59 61 

682 308 
782 288 
236 118 
534 949 
131 217 
636 1,180 
280 430 
437 908 
472 456 

99 137 
949 1,005 
474 568 

Absentee/Write-Ins 598 483 

Totals: 56,973 41,590 

13-Aug-15 



CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on August 6, 2015, which Certification is recorded in Minute Book 68, page 274. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 



CERTIFICATION OF ELECTION RESULTS FOR THE 
COUNTY REFERENDUM ELECTION 

HELD NOVEMBER 8, 2018 

We, the undersigned members of the Davldaon County Election Comml11lon, do hereby 

certify that we held a County Referendum Election on Tu•day, November I, 2018, In the 

voting precincts in this county, according to law, for the purpose of ratifying the referendum 

question hereinafter, and that we have canvassed the returns of said electlon aa required by 

law, and we do hereby certify that the following 24 pages of tabulation are a true, correct, and 

complete accounting of the results by precinct of said erection as eatabllahed by the 

canvassing of the returns, this 26th day of November, 2018. 

At lesst three (3) commlss/onem must sign below: 

~-- Cd Q , A.ct. 1'!t, d ; 
Chairman, County Election Commiaalon 

~ 



State of Tennessee - Davidson County 
November 6, 2018 

Referendum 

Charter Amendment 1 
1. For Ratification 
2. Agalntl Ratification 

Plwalncte: 1 2 
Ot-t - 1-417 
01.Z 141 211 
01-4 1,471 112 
01 ... " 114 
01-1 Al 111 
02-1 1 .. 0D ue 
02-2 1,117 171 
ON uo u 
02..t 111 111 
OZ-I ... 1H 
OJ.1 111 '" aa-z II 101 
oa..a .... 174 
03-4 1.-, 7GI 11 

Ol,I 1,Ut Ill I ,, ... 117 Ill " ' 04-1 1,.11 t,111 
04-2 ,n ... 
ow ffl ffl 
04-4 1,114 1,711 
Ol-1 IOO 141 
aw 1,, .. 171 
Ol-4 NI t■ .... GI ttl 
INMI t,'M -Ol-1 tta ao1 
11-2 ,,.07 ltl 
aw 141 111 
OM 1,ffl IDI 
OM 1,111 117 
07-1 N7 11• 
07-1 IOI ffl 
01-a 1,141 au 
07-1 1.oa 41A 
07-1 7H 411 
07.e Al Ml 
OM 111 111 
GN 1H ffl 
OH t,Ht -OM .. , 147 
OM 171 411 
ON Ill 111 
ON 1,111 117 

J6-No►ll 



PIWClnota: 

111-1 
104 
tN 
tM 
tN 
1M 
11-1 
11-1 
114 
11-4 
11-1 
tW 
1N 
tM 
1N 
11-t 
1N 
114 
tM 
14-t 
144 
144 
14-4 

1'"' 
11-1 
114 
1N 
1M 
1N 
tM 
11-1 
114 
1M 
11-1 
17-t 
17.J 
174 
17◄ 
17-1 ,, .. 
17-7 
11-t 
11-1 

:J6-IV111-ll 

State of Tennessee - Davidson County 
November 6, 2018 

Referendum 

Charter Amendment 1 
1. For Ratlflcatlon 
2. Agalnat Ratification 

1 2 
141 .... 
41 ta 

ID' .. 
Ill no 
411 I02 
Sff a, 

1,GU 1,117 
717 1.411 
,QI 411 
417 I04 
111 ... 

1,1IO 1,711 .., Ill .,.. 7111 
0 D ... Ml 

1H 111 
t,ut t,1R 
1n " 1,D47 •• 
716 t,oJO 
l70 111 

• 10 
7U ... 
NI 1,IU 
ffl m 
•z ... 
471 4111 .. a - '" tU 174 , .... t,Otl 
117 tit 

1 0 
141 IOI 
IN tzt 
IOI 111 
IN Ill 
111 100 
HI -Ill 114 
141 11 
Ill 114 



Pl'IClncte: 

tN 
1M 
tH 
11-1 
11-1 
114 
1M 
11-1 
tN 
11M 
ao-1 
IN 
11-1 
11-1 
11.a 
It◄ 
1M 
aw 
IN 
1M 
U-1 
aw 
a.a 
1M 
aw ..... 
aw 
M-1 
M-4 .... .... 
21•1 
21-1 
IN 
1M .. , 
IN 
IN 
1M 
17-1 
17-1 
27-1 
21-1 

Jf.Nn-JI 

State of Tennessee - Davidson County 
November 6, 2018 

Referendum 

Charter Amendment 1 
1. For Ratlftcatlon 
2. Agalnlt Ratification 

1 I 
11D Ill - 111 

H 11 
1.ato 117 
1,on 114 

"° 111 
UI ffl 
MO ' 14 

I t ... 14 
IU 117 

1,111 711 
111 131 

1.111 Mt 
741 111 
la ffl 
711 m 

1.411 1,tN 
1,on 1,411 

IH 111 ,., tu ... 147 
ltO 111 
1H 141 

• 1 
Ill STI 
Ill 111 
114 10 
m 141 - DI , . Stl - -ffl "' .. -411 m 
114 11'1 
70I Nt 

1,0II "' 211 411 
11G ... 
UI ltl ,,. 11G 

"' 411 



Pl9Cllnota: 

114 
2N 
lt-1 ... 
114 
2M 
1M 
IN 
IN 
ICM 
31-1 
11..t . ,., 
a, .. ... 
11-J 
11-3 

U◄ 
11•1 
aa-z 
aw 
II◄ 
14-1 
14.Z 
aw 
3M 
aw 
H-t 
u.z 
3N 
3M 
AbNlltN 

TGta11: 

:lf..Ntw-11 

State of Tennessee - Davidson County 
November6,2018 

Referendum 

Charter Amendment 1 
1. For Retfflcltlon 
2. Agalnlt Ratlflcatlon 

t 2 - SIi 
41'1 ., 
417 Ill 

t,111 ... 
411 -1,HI NI 
4U na 
••• -.Ill 117 
AO 4N 

"' 2CIS 
111 ., 

1,MI ,., .. 
1,411 1,111 
1.-a ... 
m • - 112 
MO .. 
rr .111 

1,11' ffl 
,,111 m 

Ml -211 JH 

• " au 4111 - -4P 141 
UI 1,111 
111 -t,'IN l,OU 
110 1,1M 

11,tOI 11,117 

11',171 N.111 



P'Nclncr.: 
Gt-1 
01-2 
01.a 
Dl-4 a,,. •. , 
DN 
ow 
OJ◄ ... 
Gl-1 
Ol-1 
ow .... 
IN 
ON 
OM 
M-2 
ow 
04-4 
01-1 
ON 
Gl-3 
Dl-4 
DIMI ... , 
Ol-.1 
1114 .... 
GI-I 
11-1 
01-.1 
014 

01◄ 
01 .. 
01-t 
Gl-1 
ON .... 
OM 
Dl-1 
aw 
aw 

:J6-Nw-ll 

State of Tennessee - Davidson County 
November 8, 2018 

Referendum 

Charter Amendment 2 
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CERTIFICATION 

As duly appointed Metropolitan Clerk of the Metropolitan Government of Nashville and 

Davidson County, Tennessee, I, Elizabeth Waites, hereby certify that the foregoing is a true and 

correct copy of the Davidson County Election Commission's Certification of election results of a 

referendum held on November 6, 2018, which Certification is recorded in Minute Book 69, page 

84. 

WITNESS MY HAND and the Seal of The Metropolitan Government of Nashville and 

Davidson County, Tennessee, this 14th day of May, 2021. 

Metropolitan Clerk 
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IN THE SUPREME COURT OF TENNESSEE 
 

METROPOLITAN GOVERNMENT 
OF NASHVILLE AND DAVIDSON 
COUNTY, TENNESSEE, JOHN 
COOPER, in his official capacity as 
Mayor of the Metropolitan Government 
of Nashville and Davidson County, 
Tennessee, and KEVIN CRUMBO, in 
his official capacity as Finance Director 
of the Metropolitan Government of 
Nashville and Davidson County, 
Tennessee, 
 
  Petitioners/Appellees, 
 
v. 
 
DAVIDSON COUNTY ELECTION 
COMMISSION, 
 
  Respondent/Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Case No. ____ 
 
Trial Court Case No. 21-0433-IV 
Chancery Court for Davidson County 

  

DAVIDSON COUNTY ELECTION COMMISSION’S  
MOTION FOR THE COURT TO ASSUME JURISDICTION 
PURSUANT TO TENNESSEE SUPREME COURT RULE 48 

AND TENN. CODE ANN. § 16-3-201(D) 
  

Comes now Respondent/Appellant, Davidson County Election Commission (the 

“Election Commission”), and respectfully moves this Court to assume jurisdiction over the 

instant appeal pursuant to Tennessee Supreme Court Rule 48 and Section 16-3-201(d), 

Tennessee Code Annotated.  In support of this Motion, the Election Commission states as 

follows: 

This matter involves a proposed charter-amendment referendum approved for the ballot 

by the Davidson County Election Commission and blocked by the Chancery Court.  

This case appears to be the first time a Tennessee court has prohibited a county election 

commission from holding a referendum election on proposed charter amendments that the county 
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election commission approved for the ballot.1  Here, not only did the Trial Court reverse the 

Election Commission decision to hold a referendum election – presenting an apparent and 

unprecedented case of first impression – the Trial Court did so despite agreeing with the Election 

Commission that enough voters had signed the charter amendment petition to meet the threshold 

for a referendum election.  (See Appendix at Ex. 1 at 19, 41.)  As a result, the Trial Court’s 

decision to prohibit the Election Commission from holding the referendum election is not based 

on any failure of the petition sponsors to receive enough voter signatures on their petition.   

Metro Nashville and allied opponents to the proposed charter amendment referendum in 

question have traded in fear-mongering and hyperbole in opposing what is an opportunity for 

voters to cast a ballot and have democratic input in the political process.  There is a remarkable 

fear of the voters by some Metro political leaders and fear of what the voters might do if given 

the chance.  Voters may oppose (through the tool of direct voter input via a referendum as 

provided for in the Metro Charter) the political positions that the voters’ representatives have 

taken on a number of important political issues, or voters may support the representatives’ 

positions. Either way, the Metro Charter provides for voters to have input through the 

referendum process.  (See Appendix at Ex. 2.)   

Some opponents of the referendum at issue have pressed anti-democratic theories of 

governance that not only fly in the face of a process authorized by the Metro Charter for voter 

input through direct democracy but speak in terms of the people “usurping” the powers of 

elected officials.  (See Appendix at Ex. 3 at 684.)  “C’mon, man,” what country or state do these 

opponents think we live in? 

 
1 Counsel for the Election Commission has been unable to locate a Tennessee appellate case in which an election 
commission voted to place a charter amendment referendum on the ballot and a court reversed that decision.  
Election Commission counsel raised this issue with the Trial Court.  (See Appendix at Ex. 4, at 23-24.)  Neither the 
Petitioners/Appellees nor the Trial Court identified any such case.   
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There may be limits to what can be achieved via direct democracy, and there may not be 

a generalized right under state or federal law to a form of direct democracy, State ex rel Potter v. 

Harris, No. E2007–00806–COA–R3–CV, 2008 Tenn. App LEXIS 458, 2008 WL 3067187 at *9 

(Tenn Ct. App. Aug. 4, 2008); but, where authorized (as under Section 19.01 of the Metro 

Charter), “[p]rovisions for referendums demonstrate devotion to democracy,” James v. Valtierra, 

402 U.S. 137, 141 (1971), and are to be applauded not denigrated or feared (as Metro 

government and its allies seem to do).  A referendum “procedure ensures that all the people of a 

community will have a voice in a decision” that affects the “future development” of Metro and is 

a reflection of “democratic decisionmaking.”  Id. at 143.  It is quite striking to see public 

officials, including the Mayor, harshly criticizing as unconstitutional, even lambasting, an 

opportunity being afforded to voters to weigh in on matters of critical community importance. 

Some public officials seem afraid of their own constituents, and they are seeking to enlist the 

courts in their effort to suppress citizen participation in this limited form of Athenian-style 

democracy. 

The effort to block voter participation on these important issue warrants the immediate 

attention of the Supreme Court (i) to determine whether the effort satisfies legal and 

constitutional principles, in particular the limits on election commission and judicial authority to 

block a vote as established by the Supreme Court in City of Memphis v. Shelby County Election 

Commission, 146 S.W.3d 531, 538-39 (Tenn. 2004), and (ii) to avoid delay that would 

compromise the ability of the appellate courts to undo the overreaching of the Trial Court. 

In the trial court, the Election Commission cooperated with Metro in pursuing an 

expedited process. That same expedited judicial process, as reflected in this “reach down” 

request, should be adopted in review of the Trial Court decision herein. 
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As noted, the Trial Court found that the charter amendment petition was signed by a 

sufficient number of voters to be placed on the ballot.  However, the Trial Court blocked voters 

from having a voice on these issues. In making this decision, the Trial Court relied on three other 

reasons – reasons other than having an insufficient number of signatures – as summarized below.  

These other reasons do not legally justify preventing voters from considering the proposed 

charter amendments.   

The Trial Court’s reliance on these reasons raises serious questions about (i) the authority 

of county election commissions and trial courts; (ii) the proper scope of election commission and 

judicial review; (iii) interpretation of the referendum provision of the Metro Charter; (iv) 

whether the Metro Charter supersedes state election laws; (v) what it means that a proposed 

charter amendment is unconstitutional as invalid in “form” such that the right of the electorate to 

consider charter amendments that have received sufficient voter signatures cannot be placed on 

the ballot.   

The Election Commission requests that the Court assume jurisdiction over this appeal to 

provide expedited, definitive clarity on these constitutional questions of great public concern.   

FACTUAL AND PROCEDURAL HISTORY 

This case arises in the context of growing public concern about fiscal decisions made by 

Metro Nashville.  Metro spending has increased significantly, resulting in a recent 34% annual 

increase in the property tax rate.  (See Appendix at Ex. 3 at 622-24.)  In response to these 

concerns, the group 4 Good Government sponsored a petition (“Petition”) to amend the Metro 

Charter.  (See id.)  Over 12,000 Nashville registered voters signed the Petition, as required by 

Section 19.01 of the Metro Charter.  (See Appendix at Ex. 1 at 19.)  The Petition proposes that 

the Nashville electorate vote on six separate Charter amendments covering the subjects of 

property taxes, recall of elected officials, taxpayer-funded benefits for elected officials, 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

T
N

 S
up

re
m

e 
C

ou
rt

.



5 
4840-6813-0544.1 

protection of voter-sponsored Charter amendments and protection and use of public property.2  

(See id. at 9-11.)   

Upon receiving the Petition, the Election Commission carefully considered the positions 

of the Petition’s proponents and opponents.  (See id. at 11.)  That deliberative process extended 

over more than a month and at numerous Commission meetings.  (See id. at 11.)  The Petition’s 

primary opponent is Metro Nashville, one of the Petitioners in this case.  As a result of Metro’s 

position on the Petition, the Election Commission retained and received the advice of 

independent (undersigned) counsel.  The Election Commission concluded that a sufficient 

number of registered voters signed the Petition for a referendum election to be held on the six 

separate proposed amendments, and the Election Commission scheduled a referendum election 

to occur on July 27, 2021.  (See id. at 11-12.)   

This is not the first time concerns about Metro’s fiscal decisions have motivated 4 Good 

Government to sponsor a petition to amend the Metro Charter.  (See Appendix at Ex. 5 at 1.)  In 

2020, 4 Good Government submitted a petition signed by more than a sufficient number of 

Nashville voters to qualify for a referendum.  (See id. at 8.)  The Election Commission perceived 

a number of legal deficiencies in the 2020 petition.  At that time, the Commission voted to seek 

court guidance through a declaratory judgment rather than voting on whether to place the 2020 

proposal on the ballot.  (See id. at 10.)  The 2020 petition was a mess.  For example, the 2020 

petition did not identify which sections of the Metro Charter it would amend, and there was no 

separation of campaign language and amendment text.  (See id. at 18.)   

In 2020, the Chancery Court entered a declaratory judgment that the 4 Good Government 

petition could not be placed on the ballot.  (See id. at 4.)  It recognized that “Tennessee law does 

 
2 The text of the proposed amendments is included in the Appendix.  (See Appendix at Ex. 1 at 9-11.) 
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not give much leeway to election commissions to refuse to hold a referendum, where the 

required number of voters have signed a petition,” and that the limited scope of authority was 

“[f]or good reason.” But the 2020 case constituted a rare “exception[].”  (Id. at 3.)  

The 2020 Chancery Court decision has not been appealed.  The group 4 Good 

Government learned from its mistakes and went to work on a new petition.  The current (2021) 

Petition reflects many significant changes that 4 Good Government made in response to the 

Chancery Court’s concerns in 2020.   

After reviewing the current Petition, the Election Commission concluded that the Petition 

meets the legal requirements to be placed on the ballot for consideration of Nashville’s voters.  

(See Appendix at Ex. 1 at 12.)  The Election Commission’s decision to place the proposed 

amendments on the ballot put the instant case in a different procedural posture than the 2020 

declaratory judgment case about 4 Good Government’s earlier petition.  The differing procedural 

posture – a writ of certiorari instead of a declaratory judgment – means the Trial Court must 

apply a different, more restrained and deferential, standard of review and has a different record 

of evidence than the 2020 Chancery Court.   

Since the instant case was brought on a writ of certiorari, the Trial Court’s review was 

limited to determining, procedurally, whether the administrative record “contains any material 

evidence to support the decision” of the Election Commission.  See Leonard Plating Co. v. 

Metropolitan Gov’t, 213 S.W.3d 898, 904 (Tenn. Ct. App. 2006) (emphasis added).  Under this 

restrained standard, the Election Commission’s decision, substantively, must be affirmed “if any 

possible reason can be conceived to justify it.”  In re Cumberland Bail Bonding, 599 S.W.3d 17, 

23  (Tenn. 2020) (internal cite omitted) (emphasis added).   
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THE TRIAL COURT’S MEMORANDUM AND FINAL ORDER  

The Trial Court’s Memorandum and Final Order represents the apparent first time a 

Tennessee court has prevented a county election commission from proceeding with a charter 

amendment referendum election that it has approved for the ballot.  The Trial Court’s decision is 

not based on any failure by 4 Good Government to garner enough signatures on the Petition.  

Instead, the Trial Court identified three other reasons for overturning the Election Commission’s 

decision to place the charter amendment referendum on the ballot.  Those three reasons raise 

critically important issues regarding the scope of authority of election commissions, the scope of 

authority of courts to review the exercise of that authority, and the degree of deference, if any, 

owed by courts to an election commission in its fulfillment of its duties. These critically 

important issues need expedited Supreme Court clarification so that election commissions can 

perform their responsibilities appropriately and without the risk of judicial overreaching, as in 

this case.  

The three reasons for invalidation relied on by the Trial Court do not legally justify 

withholding the 4 Good Government amendments from the vote of the people.  

(1) 

First, the Trial Court decided an issue that is not ripe and, thus, entered an advisory 

opinion.  Specifically, the Trial Court determined the substantive constitutional validity of three 

proposed amendments.  This question is not ripe pre-election.  In City of Memphis v. Shelby 

County Election Commission, this Court stated: “Generally, pre-election challenges to the 

substantive constitutional validity of referendum measures are not ripe while pre-election 

challenges to the form or facial constitutional validity of referendum measures are ripe for 
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judicial scrutiny.”  146 S.W.3d 531, 539 (Tenn. 2004).  In City of Memphis, this Court succinctly 

summarized the reason for this rule: 

In short, we decline to pass upon the constitutionality of a measure 
that is not now the law and may never become the law. For us to 
do so at this premature stage would violate the established rule that 
appellate courts will not render advisory opinions, and will not 
decide theoretical issues based on contingencies that may or may 
not arise. 

Id. at 538-39 (internal citations omitted).  The Trial Court characterized its holding as relating to 

the proposed amendments’ “form,” but in reality the Trial Court did not limit itself to reviewing 

the form of the proposal.  Form objections are not substantive challenges to a proposed measure.  

For example, this Court has identified a caption challenge as a challenge to a proposal’s form.  

See id. at 539 (citing Brown v. State ex rel. Jubilee Shops, Inc., 426 S.W.2d 192 (Tenn. 1968)) 

(“In that case, the constitutional challenge was to the form of the ordinance, not to its substance.  

The body of the ordinance was alleged to be broader than its caption in violation of Article II, 

section 17 of the Tennessee Constitution.”) (emphasis added). 

It is not unusual for substantive constitutional challenges to be characterized as non-

substantive challenges in an effort to avoid the ripeness requirement and to avoid the rule against 

advisory opinions.  See, e.g. City of Memphis, 146 S.W.3d at 540 (“Regardless of its assertions to 

the contrary, the Commission’s challenge is to the substantive constitutional validity of the 

Ordinance, rather than merely to the facial or procedural legality of the measure.”)  No matter 

how the Trial Court characterized its decision, ruling on the substantive constitutionality of three 

of the six proposed charter amendments, pre-election, was a premature advisory opinion not 

allowed under Tennessee law.  Id. at 539. 

The Supreme Court needs to reinforce the principle from City of Memphis that review “in 

form” of Commission action is and must remain non-substantive.  The Court must not allow such 
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“form” challenges to be used as an end-run around the clear admonition from City of Memphis 

that “form” challenges must be non-substantive.  Metro’s claims and the ruling of the Chancery 

Court are not faithful to and do not comply with the restrictions in City of Memphis that “form” 

reviews must be non-substantive. 

(2) 

Second, though there is limited direct authority on the question and a need for 

clarification by the Supreme Court, the Election Commission believes the Trial Court improperly 

elevated a provision of the Metro Charter over state law on the question of when the referendum 

election must be held.  The Trial Court determined that compliance with the “prescribe a date” 

provision of Metro Charter Section 19.01 is a jurisdictional requirement for the Election 

Commission’s consideration of a referendum petition.  (See Appendix at Ex. 1 at 19-20.)  In 

making this decision, the Trial Court assumed the Petition did not strictly comply with Section 

19.01 when, in fact, it does.3  The Trial Court then adopted the harsh remedy of completely 

invalidating the entire petition based on purported non-compliance.  (See id. at 34.) 

The Election Commission believes that the “prescribe a date” provision raises generic 

questions about the role of courts and the Election Commission in determining their authority, 

the scope of judicial authority, and the degree of deference that courts owe agencies and under 

what circumstances.  In this matter, the Election Commission contends that the “prescribe a date” 

provision does not impose a jurisdictional requirement on charter amendment petitions.  It is the 

Election Commission’s exercise of discretion pursuant to state law, not the Metro Charter or the 

 
3 The Petition complies with the “prescribe a date” provision, which states that a petition shall “prescribe a date not 
less than eighty (80) [days] subsequent to the date of its filing for the holding of a referendum election.”  (Appendix 
at Ex. 2.)  The Petition prescribes one date for holding the referendum election – June 14, 2021 – that is not less than 
80 days after the date the Petition was filed.  Accordingly, the Petition complies with a plain reading of Section 
19.01 of the Metro Charter. 
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date in a referendum petition, that establishes when a referendum election will be held.  The 

Election Commission, the Trial Court and the text of Metro Charter Section 15.044 are all in 

agreement on this point.  The Election Commission, thus, scheduled the referendum election in 

accordance with state law.  See Tenn. Code Ann. § 2-3-204(a).   

Review of the “prescribe a date” provision of Section 19.01 of the Metro Charter takes 

place at three levels. 

Level 1.  What does the text mean on its own? Section 19.01 states that a petition for a 

charter amendment or amendments shall “prescribe a date not less than eighty (80) days 

subsequent to the date of its filing for the holding of a referendum election.”  (See Appendix at 

Ex. 2.)  The Trial Court read the provision as if it read as follows: A petition for a charter 

amendment or amendments shall “prescribe a date not less than eighty (80) days subsequent to 

the date of its filing for the holding of a referendum election.”5 That is, the Trial Court 

interpreted the provision as if it called for specification of a single, unique date in the petition. 

But the underlined portion does not appear in the text. The text does not specify a particular date, 

only a date that is not less than eighty days subsequent to the filing of the petition. And the 

Petition does prescribe such a date. 

Think of this example, which involves a hypothetical set of considerations that actually 

entered into the Election Commission’s deliberative process in considering what date to set (July 

27) for the referendum election – the need to set the election date so as not to interfere with 

distribution of the COVID-19 vaccine.  So, consider a Petition that states that the prescribed date 

 
4 “The general election laws of the state shall be applicable to all metropolitan elections, except as otherwise 
provided in this article.”  (Appendix at Ex. 2.)   

5 The Trial Court’s reading of Section 19.01 in this way is confirmed in the Trial Court’s final order, where the 
Chancellor wrote: “The Petition simply failed to prescribe a date as required by Section 19.01 of the Metro Charter.” 
(Trial Court’s Mem. and Final Order at 19 (emphasis in original).) 
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is X but Y if date X would interfere with the distribution of the virus vaccine (for sports fans, 

analogous to a rain date). Proposing alternative dates, with a clear decision rule, is the 

prescribing of a date (not multiple dates, as Metro would assert), provided that the date complies 

with the requirements of Metro Charter Section 19.01.  Such a conditional date, proposed in the 

alternative with clear guidance as to how to determine which alternative date controls, fully 

comports with the terms of Section 19.01.  Only if one reads into the terms the imaginary 

underlining and bold (above) does the “prescribe a date” requirement mean prescribing a single, 

exclusive, and inflexible date. Such an interpretation makes no sense, given that state law 

authorizes the Election Commission, not the proponent of the proposed amendments, to set the 

date.  And, under the Trial Court’s reading, use of conditional, alternative dates is essentially a 

capital offense – the death of the Petition and the nullification of the wishes of the voters who 

signed the Petition and the voters who wish to vote on the Petition (yes or no).  Calling that 

outcome “hypertechnical,” (Appendix at Ex. 1 at 19), is charitable; it is Procrustean and entirely 

unwarranted by a plain and reasonable reading of the text of Section 19.01. The Trial Court’s 

reading of Section 19.01 does not recognize the essentially advisory nature of the initially 

proposed date. 

In sum, the Petition specifies that the proposed date for the charter amendment 

referendum is “May 28, 2021, or June 14, 2021, whichever is earlier as permitted by Metro 

Charter § 19.01.”  (Appendix at Ex. 2 at 622-24.)  The Petition sets out not multiple dates but 

alternative dates, and, importantly, it sets out a clear decision rule about which of the alternative 

dates controls: the one (i) that is “earlier” and (ii) that is “permitted” by Section 19.01 of the 

Metro Charter.  Under the circumstances, the date “permitted” by the Charter was June 14; but 

this is all much ado about nothing, as state law grants authority to the Election Commission, not 
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the proponent of the charter amendment, to set the date.  See Tenn. Code Ann. § 2-3-204(a).  The 

Trial Court acknowledged that: “[T]he Election Commission has the authority under state law to 

set a different date for the referendum election than the date listed in the Petition.” (Appendix at 

Ex. 1 at 20.)  In other words, the date prescribed in the Petition is merely advisory. 

Level 2.  At this level, there is a question of what role the Commission has in interpreting 

the “prescribe a date” provision.  If anything, the provision is unambiguous, but not in the way 

the Trial Court believed.  Otherwise, the best one can conclude is that the proper interpretation is 

susceptible to two opinions. 

Support for the proposition that a conditional, alternative date satisfies the “prescribe a 

date” requirement of Section 19.01 derives from the approach taken by the Metro Council, in 

putting forth its own proposed charter amendment.  The Council set a specific date for a 

referendum on its proposed charter amendment, to track the June 14, 2021, date in the Petition.  

And then the Council stated an alternative date: “or such other date set by the Davidson [County] 

Election Commission for a referendum election regarding amendments to the Metropolitan 

Charter submitted by 4 Good Government.”  (See Appendix 6.)  That is, the Council Resolution 

proposing a charter amendment used the same conditional, alternative approach used by 4 Good 

Government, with a clear decision rule as to which of the alternative dates is to be used.  The 

Election Commission did not question the propriety of this conditional, alternative date approach 

while reviewing the Council’s proposed charter amendment Resolution. 

If there is “room for two opinions” in the interpretation of the “prescribe a date” 

provision, then the Election Commission’s interpretation must prevail, as it is not arbitrary and 

capricious.  See Cumberland Bail Bonding, 599 S.W.3d at 23.  This is true, “even though” a 

reviewing court “think[s] a different conclusion might have been reached.” Id. (internal citation 
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omitted).  Cf. National Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982-

83, 986 (2005) (deferring to an agency’s interpretation of a statute that is ambiguous, as long as 

the agency’s interpretation is reasonable and even if the agency’s interpretation differs from a 

previous judicial interpretation). 

Level 3.  At this level, there is a question of remedy for noncompliance.  The law 

surrounding this issue needs clarification by the Supreme Court; the Trial Court did not even 

address the question. 

Tennessee is a “substantial compliance” state so that “literal compliance” with “election 

laws” is not required.  Lanier v. Revell, 605 S.W.2d 821, 822 (Tenn. 1980).  This means even if 

the Trial Court’s interpretation of the “prescribe a date” provision is correct – which it is not – 

the question of the appropriate remedy remains.  See Forbes v. Bell, 816 S.W.2d 716, 724 (Tenn. 

1991) (“[N]ot every irregularity or combination of irregularities will necessitate the invalidation 

of an election”).  Courts and the Election Commission need clarification by the Supreme Court 

on the question, unaddressed by the Trial Court – whether the “prescribe a date” provision is a 

jurisdictional prerequisite for Election Commission action on a petition. 

A “jurisdictional” rule is inflexible, whereas a non-jurisdictional rule can be applied less 

harshly, taking into account equitable factors such as consideration of consequences.  See 

Henderson v. Shinseki, 562 U.S. 428, 434 (2011).  As a result, courts have recently tended to 

“reject[] the notion that all ‘mandatory prescriptions… are properly typed jurisdictional.’”  Id. at 

439 (internal citation omitted).  In order for such a threshold filing requirement to be considered 

jurisdictional, there must be a “clear indication” or a “clear statement” of an intent to treat the 

“mandatory prescription[]” as jurisdictional.  Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 

(2010) (holding that a copyright holder’s failure to comply with a registration requirement did 
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not bar a court from adjudicating a copyright violation claim; the requirement was non-

jurisdictional because Congresss did not “clearly state[]” otherwise).  There is no evidence in this 

case of such a clear statement of intent that “prescribe a date” is jurisdictional. 

The proper interpretation and application of this provision is an important issue in this 

appeal.  All parties need to know if this provision imposes on petitions any requirements beyond 

state law and, if so, what is the remedy for failing to comply with those requirements.   

(3) 

Third, the Trial Court improperly held that if any one of the six proposed separate 

amendments is invalid, all are invalid and cannot be presented to voters.  (See Appendix at Ex. 1 

at 39.)  This holding ignores the statements in the Petition, signed by more than 12,000 registered 

voters, that the amendments are separate.  (See Appendix at Ex. 3 at 622-24.)  The clear 

implication of this language is that each proposed amendment will rise or fall on its own.  

Moreover, the Petition’s statement that the six proposed amendments are separate complies with 

Metro Charter Section 19.01, which allows a referendum petition to propose “an amendment or 

amendments.”  (See Appendix at Ex. 2.) 

The Trial Court made a paradigm mistake in determining that the law of severability 

applies.  Severability law applied to the 2020 petition, where there was no clear indication that 

each provision was separate; in the 2020 case, 4 Good Government explained to the Court that it 

viewed the entire 2020 proposal as part of a single proposal, so severability considerations were 

appropriate in that case.  (See Appendix at Ex. 5 at 37-38.)  Not so regarding the 2021 proposed 

amendments, which are separate amendments, to be voted on separately. That is how the 

proponent presented the proposed amendments and how the Election Commission determined 

that they should be placed on the ballot – as six separate amendments to be voted on up or down 
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separately. Severability is just not an issue, so this Court needs to review the position adopted by 

the Trial Court on the law of severability and, as appropriate, clarify the applicability of this 

doctrine. 

QUESTIONS PRESENTED FOR REVIEW 

Questions presented for review by this appeal would include: 

What is the nature and scope of a “form” challenge to the constitutionality/validity of 

proposed charter amendments when those proposed amendments are voted to be placed on a 

referendum election ballot by a county election commission? 

What authority does a county election commission have to consider substantive 

constitutional issues in determining whether or not to place an otherwise qualifying petition for 

charter amendments on an referendum ballot? 

Prior to a referendum election, may a court use the potential substantive 

unconstitutionality of a proposed charter amendment to stop the election that the county election 

commission has approved and scheduled, and if so under what circumstances?   

Are challenges to the substantive constitutionality of proposed charter amendments ripe 

before the referendum election on those proposed amendments, or does a decision on these 

challenges violate the rule against advisory opinions? 

Must a charter provision – such as the “prescribe a date” provision of the Metro Charter – 

that is subject to state law and does not dictate the rule of decision be interpreted as jurisdictional 

on the Election Commission, such that strict compliance, rather than substantial compliance, is 

required? 

What is the remedy if the referendum election date for a petition meets the requirements 

of Tenn. Code Ann. § 2-3-204(a) but the referendum does not comply with the “prescribe a date” 

language of the Metro Charter? 
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When a petition proposes multiple charter amendments, if some but not all of the 

amendments are invalid for some reason, may the other, valid proposed amendments be 

presented to voters? 

THE REASONS FOR ASSUMING JURISDICTION, 
THE UNUSUAL PUBLIC IMPORTANCE OF THE CASE 

AND THE NEED FOR AN EXPEDITED DECISION 

In case after case, this Court has determined that the proper interpretation of the Metro 

Charter is important enough to merit this Court’s review.  See, e.g., Wallace v. Metropolitan 

Gov’t, 546 S.W.3d 47 (Tenn. 2018); Metropolitan Gov’t v. Board of Zoning Appeals, 477 

S.W.3d 750 (Tenn. 2015); Renteria-Villegas v. Metropolitan Gov’t, 382 S.W.3d 318 (Tenn. 

2012); Gray’s Disposal Co. v. Metropolitan Gov’t, 318 S.W.3d 342 (Tenn. 2010); Amos v. 

Metropolitan Gov’t, 259 S.W.3d 705 (Tenn. 2008); State ex rel. Metropolitan Gov’t v. 

Spicewood Creek Watershed Dist., 848 S.W.2d 60 (Tenn. 1993); State ex rel. Wise v. Judd, 655 

S.W.2d 952 (Tenn. 1983); Metropolitan Gov’t v. Allen, 529 S.W.2d 699 (Tenn. 1975); Winter v. 

Allen, 367 S.W.2d 785 (Tenn. 1963).   

This case involves not only interpretation of existing Metro Charter provisions but also 

the impact of state statutes on those provisions, whether the people will be allowed to vote on 

proposed charter amendments and the proper roles of the Election Commission and trial courts.  

The questions implicate the constitutional separation of powers as provided in the Tennessee 

Constitution and the justiciability rules that Tennessee courts must apply.  Accordingly, the 

issues raised in this case are arguably even more important than those decided by this Court in 

the above-referenced cases.   

This case fulfills the statutory considerations for this Court to assume jurisdiction.  This 

is a case of unusual public importance in which there is a special need for expedited decision 

involving both the right to hold or retain public office and issues of constitutional law.  See Tenn. 
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Code Ann. § 16-3-201(d)(1), (2).  There is also a compelling public interest in this case.  See 

Tenn. Code Ann. § 16-3-201(d)(3).   

The General Assembly has vested this Court with authority to “reach down” and assume 

jurisdiction over an undecided case in which a notice of appeal has been filed under certain 

circumstances.  See Tenn. Code Ann. § 16-3-201(d)(1) (“The supreme court may, upon the 

motion of any party, assume jurisdiction over an undecided case in which a notice of appeal or 

an application for interlocutory or extraordinary appeal is filed before any intermediate state 

appellate court.”). The exercise of such jurisdiction is limited to “cases of unusual public 

importance in which there is a special need for expedited decision and that involve: (A) state 

taxes; (B) the right to hold or retain public office; or (C) issues of constitutional law.”  Tenn. 

Code Ann. § 16-3-201(d)(2) (emphasis added). 

In addition to the specified subject matter set forth in Tenn. Code Ann. § 16-3- 201(d)(2), 

Tenn. Code Ann. § 16-3-201(d)(3) provides further that: 

The supreme court may, upon its own motion, when there is a 
compelling public interest, assume jurisdiction over an undecided 
case in which a notice of appeal or an application for interlocutory 
or extraordinary appeal is filed with an intermediate state appellate 
court. 

Given its subject matter, this case qualifies for the exercise of this Court’s reach-down 

jurisdiction under Section 16-3-201(d)(2) and (3), Tennessee Code Annotated.  This case 

presents a compelling public interest and unusual public importance.  For the reasons advanced 

above, the public is interested in the proposed Charter amendments at issue based on their 

subject matter – property taxes, recall of elected officials, taxpayer-funded benefits for elected 

officials, protection of voter-sponsored Charter amendments and protection and use of public 

property.  (See Appendix at Ex. 1 at 9-11.)  The public is also interested in the proposed 

amendments based on the circumstances that led to their proposal – namely, increases in Metro’s 
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spending, a corresponding 34% annual increase in the property tax rate and concerns about the 

use and disposition of public property by Metro.  (See Appendix at Ex. 3 at 622-24.)  This 

Court’s resolution of this case will give all county election commissions and trial courts 

definitive guidance as to the proper procedures for carrying out their legal duties and how to 

apply the scope of review.  

Expedited review is needed because of the legal deadlines for holding a referendum 

election on the Petition’s proposed amendments.  Following the Trial Court’s decision on 

Tuesday, June 22, 2021, the Election Commission held a meeting on Friday, June 25.  (See 

Appendix at Ex. 7.)  During that meeting, the Election Commission voted to appeal the Trial 

Court’s decision.  (See id.)  As directed by the Trial Court, the Election Commission cancelled 

the July 27 election date and conditionally reset the referendum election for September 21, 2021.  

(See id.)  The resetting of the referendum election is conditioned on authorization from an 

appropriate court concluding that the Election Commission acted appropriately in voting to place 

the proposed amendments on a ballot for a referendum election.  (See id.)  Based on a September 

21 referendum date, the Election Commission would request expedited consideration of this 

appeal.  Various statutory deadlines precede an election, with the deadline to mail military and 

overseas ballots being one of the most important.  That deadline is currently Saturday, August 7, 

2021, but it could be about two weeks later if approved by the State Coordinator of Elections.6  

(See id.)  As a result, the Election Commission requests that if the Court assumes jurisdiction 

over this appeal, that the Court issue its final decision by the first week in August, or by August 

 
6 August 7 is 45 days before the referendum election date of September 21, 2021.  The Election Commission may 
request that the State Coordinator of Elections change this mailing deadline to 30 days before election day.  If the 
State Coordinator granted this request, the new deadline would be August 21.  With respect to the previous July 27 
election date, the Election Commission requested this change and the State Coordinator granted it.  (See Appendix at 
Ex. 7.)   
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17, 2021, if the Election Commission is able to secure approval from the State Election 

Coordinator for a later mailing for military and overseas ballots. 

The timing of a referendum election on September 21, if approved by an appropriate 

court, is important in light of the voters’ desire, reflected in the Petition, to have proposed 

Amendment 1 take effect for fiscal year 2021-2022.  (See Appendix at Ex. 1 at 9-10.)  If the 

Nashville electorate were to approve Amendment 1, it would only be effective for fiscal year 

2021-2022 if the Election Commission can certify election results before Monday, October 4, 

2021. This timing for certification is possible with a September 21 referendum election date. (See 

Appendix at Ex. 7.)  October 4 is important because a change of a property tax rate for a fiscal 

year is permitted “before the first Monday in October,” which is the date that taxes become due. 

(See Appendix at Ex. 5 at 22.)  The Attorney General has also adopted this position.  See Tenn. 

Att’y Gen. Op. No. 04-149 (once a tax rate has been set for a new fiscal year, it can be changed 

“provided the new rate is fixed before taxes become due on the first Monday in October”); see 

also In re Goody’s Family Clothing, Inc., 443 B.R. 5, 13 (Bankr. D. Del. 2010) (“Tennessee tax 

collectors, courts, and attorneys general have long interpreted Tennessee law to mean that 

property tax taxes are ‘due’ on the first Monday in October”). This year, the first Monday in 

October is Monday, October 4; as a practical matter, if voters approve Amendment 1, 

certification of the results must occur on or before Friday, October 1, 2021, if Amendment 1 is to 

be effective for fiscal year 2021-22. 

RELIEF SOUGHT 

The Election Commission requests that the Court assume jurisdiction over this appeal, set 

an expedited briefing schedule (possibly with simultaneous as opposed to sequential briefing by 

the parties, as ordered by the Trial Court in the proceedings before it), expeditiously decide the 

case so the proposed amendments may be considered by voters during a September 21 
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referendum election, reverse the Trial Court’s order and reinstate the decision of the Election 

Commission to hold a referendum election on the amendments proposed by the Petition. 

DATED: June 29, 2021 
 
 
 

 Respectfully submitted, 
 
 
/s/ James F. Blumstein 
James F. Blumstein (No. 004147) 
2113 Hampton Avenue 
Nashville, Tennessee 37215 
Phone: (615) 385-2875 
Fax: (615) 385-3342 
James.Blumstein@Vanderbilt.edu 
 

- and - 
 
/s/ Austin L. McMullen    
Austin L. McMullen (No. 020877) 
BRADLEY ARANT BOULT CUMMINGS, LLP 
1600 Division Street, Suite 700 
P. O. Box 340025 
Nashville, Tennessee 37203 
Phone: (615) 252-2307 
Fax: (615) 252-6307 
AMcMullen@Bradley.com 
 
Attorneys for Respondent/Defendant Davidson 
County Election Commission 
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CERTIFICATE OF SERVICE 

I hereby certify that on this the 29th day of June, 2021, I have caused a true and correct 
copy of the foregoing to be sent electronically, by email, and by U.S. Mail, postage pre-paid, to 
the following: 

Robert E. Cooper, Jr. 
Lora Barkenbus Fox 
Allison Bussell 
Melissa Roberge 
Metropolitan Courthouse, Suite 108 
P.O. Box 196300 
Nashville, Tennessee 37219 
bob.cooper@nashville.gov 
lora.fox@nashville.gov 
allison.bussell@nashville.gov 
melissa.roberge@nashville.gov 

 

/s/ Austin L. McMullen    
Austin L. McMullen 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

T
N

 S
up

re
m

e 
C

ou
rt

.



IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY, PART IV

THE METROPOLITAN GOVERNMENT OF ) E g
NASHVILLE AND DAVIDSON COUNTY, ) go :2
TENNESSEE, JOHN COOPER, in his ofcial ) in; ‘5
capacity as Mayor of the Metropolitan ) E353 f)
Government of Nashville and Davidson County, ) '99; N
Tennessee, and KEVIN CRUMBO, in his ofcial) 2-2; -o
capacity as Finance Director of the Metropolitan) P {3‘54
Government ofNashville and Davidson County, ) S" ” N
Tennessee, ) g g m

)
Petitioners/Plaintiffs, )

) CASE NO. 21-0433-IV
vs. )

)
THE DAVIDSON COUNTY ELECTION )
COMMISSION, )

)
Respondent/Defendant. )

MEMORANDUM AND FINAL ORDER

In this pre-election common law certiorari and writ of mandamus proceeding, a

consolidated city/county government is claiming that a local election commission

unlawfully scheduled a referendum election. The election commission led a

Counterclaim, requesting that the Court declare a referendum resolution adopted by the

consolidated govemment’s council to be null and void, without any legal e‘ect. An

expedited nal hearing was held on June 7, 2021.

Background and Overview'

On May 11, 2021, Petitioners, The Metropolitan Government of Nashville and

Davidson County, Tennessee; John Cooper, in his ofcial capacity as Mayor of the

Metropolitan Government ofNashville and Davidson County; and Kevin Crumbo, in his

' Three interested non-parties, 4 Good Government, the Nashville Area Chamber of Commerce, and
Tcnnesseans for Sensible Election Laws, led two separate amicus briefs pursuant to Orders entered on

May 20, 2021 and June 7, 2021, respectively.
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ofcial capacity as Finance Director of the Metropolitan Government of Nashville and

Davidson County, Tennessee (collectively, “Metropolitan Government”), sued

Respondent, The Davidson County Election Commission (“Election Commission”). On

May 26, 2021, the Election Commission led its Answer and Counterclaim?

This case turns on the standard ofjudicial review and attendant questions of law.

Six far-reaching, voter-initiated ballot measures seeking to amend the Charter of the

Metropolitan Government are at issue which, if approved by qualied voters, would: l)

limit and establish property tax rates/increases; 2) change the procedure for recalling

elected ofcials; 3) make elected ofcials’ benets subject to voter referendum; 4)

provide that voter-sponsored amendments to the City Charter may only be amended by

voter—sponsored petition; 5) restrict the Metro Council’s ability to transfer publicly-

owned real property, requiring voter referendum in certain instances; and 6) terminate the

contracts of, and forfeit certain property of, professional sports teams if they leave

Nashville.

This lawsuit involves the second effort in less than a year by a group known as 4

Good Government (“4GG”) to promote what Chancellor Ellen Hobbs Lyle of this Court

characterized as “an impermissible form of government in Tennessee.” 4 Good Gov’t, et

al. v. The Davidson Ctjy. Election Comm'n, Docket No. 20-1010-[II (hereinafter, “406-

1”), Findings of Fact, Conclusions of Law, and Orders from 10/26 — 10/27/2020 Bench

Trial at l7 (Davidson Cty. Ch. Ct. Nov. 3, 2020) (hereinaer, “Findings &

Conclusions”). The Davidson County Chancery Court rejected last fall’s Petition in a 50-

’ By Agreed Order entered Juae 3, 2021, this Counterclaim was severed from this writ of certiorari

proceeding. Acr hearing oral argument at the beginning of the nal hearing on June 7, 202], the Court
ruled that it was severing Petitioners' original jurisdiction claims set forth its original May ll, 2021
Petition from Petitioners' appellate jurisdiction claims. This ruling was memorialized in an Order entered
on June 8, 2021.
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page opinion, issued after the Election Commission sought judicial guidance through a

declaratory judgment action.

4GG has now circulated and led a new Petition (the “Petition”) with six

proposed amendments (the “Proposed Amendments") to the Metropolitan Charter - the

“Nashville Taxpayer Protection Act.” Despite changes from what it proposed last fall,

the Petition and Proposed Amendments are in many respects similar to the 2020

measures. All of the claimed defects in the new Petition were timely brought to the

Election Commission’s attention. The Election Commission placed the Petition on the

ballot for a July 27, 202] referendum election.

In the fall of 2020, the Election Commission led a declaratory judgment action

seeking a ruling on whether a similar petition for proposed Charter amendments, also

led by 4GG, should be placed on the ballot for a referendum election. The case was

merged with a then-pending lawsuit led by 4GG challenging the Election Commission’s

delay in putting the initiative on a ballot. The cases were collectively captioned as 4GG-I

and proceeded under Docket No. 20-1010-III.

Following a trial on the merits, Chancellor Lyle ruled that it is proper for the

Election Commission to seek pro-election judicial review of a ballot measure and for a

court to keep the measure off the ballot if it determines that certain defects cxist. See

Findings & Conclusions at 3. Chancellor Lyle specificallyrejected then-Plaintiff 4GG’s

“argument that section 19.01 of the Metro Charter is the sole source of the law on ballot

form.” 1d. at 13. Rather, she cited numerous standards that dictate whether a ballot is

defective and thus should not be the subject of a referendum election, including the

following:

- Standards governing “freedom, purity and unbiased ballot content,” such



as keeping balloting separate from campaign materials or solicitations

containing a “position on the question.” Findings & Conclusions at 13.

- A requirement that “a ballot question must ‘convey a reasonable certainty

of meaning so that a voter can intelligently cast a vote for or against a

proposal with xll knowledge of the consequences of his vote.” k1.

(quoting Rodgers v. White. 528 S.W.2d 810 (Tenn. 1975)).

~ A prohibition on a referendum ballot “intruding into an area or subject that

the local government does not have authority over,” that is, “where the

subject matter of the referendum exceeds the power of the Metro Charter.”

1d. at 15- 16. This question is not answered solely based on the content of

the provision itself, “as ‘that requirement would elevate form over

substance.”’ 1d. at l7 (quoting Burnell v. City ofMorgamownr 558 S.E.2d

306, 314 (W.Va. 2001)).

- A prohibition of facially unconstitutional measures. See id.

The City ofMemphis v. Shelby Caumy Election Commission, 146 S.W.3d 531

(Tenn. 2004), standards apply to the Court’s consideration of the Metropolitan

Govemment’s pre-election challenge of 4GG’s second petition. The Election

Commission claims that 4GG has eliminated the defects that Chancellor Lyle identied

in 4GG-I in drafting the second petition.

In the current writ of certiorari proceeding, several preliminary issues relating to

scheduling, amicus briefs, intervention, the form of the writ of certiorari directing the

production of the administrative record, and when a case-di5positive motion would be

considered, were resolved without a hearing. After contested hearings, the Court

resolved a discovery dispute and decided to defer ruling upon the question ofwhether the

Court could exercise original and appellate jurisdiction simultaneously as the rst issue to

4



be addressed in the nal hearing. After hearing oral argument at the beginning of the

June 7, 2021 nal hearing, the Court severed (and deferred for later hearing) Petitioners’

original jurisdiction claims seeking declaratory and injunctive relief from Petitioners’

appellate jurisdiction claims seeking a common law writ of certiorari and a writ of

mandamus.

The Parties’ Positions

In challenging the Election Commission’s decision to set the 4GG-initiated

Petition for referendum election on July 27, 2021, the Metropolitan Government makes

several arguments. Some of those arguments apply generally to the entire Petition while

others challenge specic Proposed Amendments. The Metropolitan Government also

urges that if any aspect of the Petition is legally decient, then the remaining

amendments cannot be severed and placed on the ballot.

The Metropolitan Government is claiming that the Court should vacate the

Election Commission’s decision to set the July 27, 2021 referendum election on the

following grounds:

The Court should set aside the Election Commission’s decision as

arbitrary, capricious, and illegal because (1) the Petition does not satisfy
the requirements of Metropolitan Charter § 19.01, (2) several of the

Proposed Amendments are defective in form and/or facially
unconstitutional, and (3) any viable Proposed Amendments are not
severable from the rest.

While the Election Commission illegally restricted its review to three
narrow issues, the Tennessee Supreme Court held in City ofMemphis v.

Shelby Cry. Election Comm’n, 146 S.W.3d 531 (Tenn. 2004), that “pre-
election challenges to the form or facial constitutional validity of
referendum measures are ripe for judicial scrutiny.” Id. at 539.
Accordingly, the Metropolitan Government requests that the Court set
aside the decision of the Election Commission and conclude as a matter of
law the following:

1. The Proposed Amendments are subject to pre-election review
under City ofMemphis.



2. The Petition fails to comply with Metropolitan Charter § 19.01
because it prescribes two dates - not “a date” - for the proposed
referendum election.

3. The Petition fails to meet the veried signature requirement in
Metropolitan Charter § 19.01 because (i) November 2020, not-

August 2020, is the appropriate election to sct the 10% signature
requirement, and (ii) the signatures between the two versions of the
Petition cannot be aggregated, and neither version separately has
the requisite number, regardless ofwhich election sets the number.

4. The “Limit Property Tax Rates” and “Abolish Lifetime or Other
Benets for Elected Officials” provisions do not convey a
reasonable certainty of meaning because they neither dene key
terms nor address other Metropolitan Charter provisions that would
be affected.

5. The “Limit Property Tax Rates” provision is defective in form
becausc'it sets property tax rates by referendum without authority
under the Metropolitan Charter, state law, and Tennessee
Constitution.

6. The “Protect Promises to Nashville” provision is defective in form
because it attempts to effect a taking of property without following
required procedures in state or local law; affects a separate legal
entity without authority to do so by referendum; and threatens the
Metropolitan Government’s pledge to use non-tax revenues to

repay bonds issued by The Sports Authority of the Metropolitan
Government of Nashville and Davidson County without authority
in state law.

7. The “Limit Property Tax Rates” provision is facially
unconstitutional beCause it impairs the vested rights of the

Metropolitan Govemmcnt’s outstanding bondholders.

8. The “Recall Elected Ofcials” provision is facially
unconstitutional because it retrospectively impairs the property
rights of ofceholders and impairs the right to vote.

9. The “Abolish Lifetime or Other Benets for Elected Ofcials”
provision is facially unconstitutional because it retrospectively
impairs vested rights of current and former officeholders.

10. The “Protect Promises to Nashville” provision is facially
unconstitutional because it retrospectively impairs contracts and
takes private property without establishing a public use.

Petitioners’ Trial Brief, pp. 2-3.



The Election Commission counters, urging that the July 27, 2021 referendum

election should go forward for a litany of reasons. In broad sweep, the Election

Commission is relying on two inter-related standards of review and arguments about

what this Court can properly review in the context of the Metropolitan Govemment’s pre-

election challenge. First, the Election Commission relies upon the scope of its review as

an administrative commission. Secondly, it emphasizes the narrow scope of judicial

review applicable to the Court in the common law certiorari context. Additionally, the

Election Commission asserts that many of the pre-election challenges pressed by the

Metropolitan Government are not ripe for adjudication.

Generally speaking, the Election Commission asserts the following in support of

its position that its decision to set the referendum election for July 27, 202] should .be

afrmed in all respects:

Before the Court is a challenge by Petitioners/Plaintiff‘s, the

Metropolitan Government of Nashville and Davidson County, Tennessee
(“Metro”), John Cooper as Mayor ofMetro and Kevin Crumbo as Finance
Director of Metro (collectively, the “Petitioners”), of the Election
Commission’s decision to place six proposed Charter amendments on the
ballot for a referendum election on July 27, 2021. There are six separate
amendments that the Election Commission has approved for inclusion on
the ballot, each to be voted on separately by Metro voters. These
proposed Charter amendments were presented to the Election Commission
by petition submitted by the group 4 Good Government. The petition was
submitted pursuant to the provisions of Section 19.01 of the Metro
Charter. The Election Commission determined that the signatures on the
petition were valid and satisfy the number-of-signature requirements of
Charter Section 19.01. Accordingly, the Election Commission determined
that the six separate proposed Charter amendments should be on the July
27 ballot, to be voted up-or-down separately by the qualied voters of
Metro.

The decision of the Election Commission to place the six separate
amendments on the July 27 election ballot is being challenged by
Petitioners, who seek review primarily via a common law writ of
certiorari.

In 2020, the same 4 Good Govemment group submitted proposed
Charter amendments that the Election Commission determined confronted

7



a number of problems. For example, there was no enumeration of any
provisions of the Metro Charter that the 2020 petition specically sought
to amend, raising a question of the form or format of the proposed ballot
referendum. The Election Commission also had concerns that all the

proposed Charter amendments seemed to constitute a single amendment -—

a hodge-podge — to be voted on as one omnibus proposal, so that voters
could not vote “yes” or “no” on each component. Because of these and
other concerns, the Election Commission deferred its own action and
exercised its discretion to seek review from the Chancery Court. The
Election Commission did not have authority to reject the proposed
amendments; only a court could do that. City of Memphis v. Shelby
County Election Commission, 146 S.W.3d 53 1, 535-37 (Tenn. 2004)[.]

While the Election Commission’s authority is circumscribed, the
Election Commission may transfer the matter to a court by seeking a

declaratory judgment. See McFarland v. Pemberton, 530 S.W.3d 76, 97
(Tenn. 2017). In 2020, the Election Commission followed this route,
ling for a declaratory judgment and invoking the court’s authority to act
in ways unavailable to the Election Commission based on City of
Memphis. The Chancery Court in 2020 continued the Election
Commission’s concerns and ruled that the single pr0posed amendment -
the hodge-podge - could not qualify for a referendum election.

The Election Commission considered the proposed 2021 Charter
amendments using the same process that it had employed in 2020. As the
Election Commission had done in 2020, it retained outside counsel to
assist it in performing its responsibilities.

As will be explained in further detail, the Election Commission, on
advice of counsel, concluded that the 2021 proposed Charter amendments
were substantially altered from those submitted in 2020. For example, (i)
the proposals were clearly designated as separate amendments, to be voted
on (“yes” or “no”) separately by the voters at a referendum election. That
contrasted with the 2020 hodge-podge approach of lumping together all
proposed changes into a single vote by qualied voters, without the ability
of voters to vote “yes” for some and “no” for others. In addition, (ii) the
2021 proposal designated specic Charter provisions that were to be
amended or added to. That was not the case in 2020. Moreover, (iii)
concerns about retroactivity that were raised in 2020 were addressed in
2021, with certain of the provisions that had previously concerned the

Chancery Court now focusing on the future, not undoing the past, (iv)
concerns about a potential regulatory taking of private property were
addressed by adding a provision to one of the proposed amendments for

just compensation, which is all that is required to cure a regulatory takings
claim. And (v) concerns about mixing advocacy language with
substantive provisions were eliminated, in the judgment of the Election
Commission and its counsel, by changes in the 2021 proposals. Finally,
(vi) two of the 2020 provisions that had been subject to judicial criticism
were omitted from the 2021 proposals, with other provisions added.
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Based on its careful review of the 2021 petition, and the
differences (improvements) from the 2020 petition, and based upon advice
and analysis 6f counsel, the Election Commission determined to place the
six separate amendments on the July 27 election ballot, with voters being
able to vote “yes” or “no” for each of the six amendments separately.

In the exercise of its discretion, the Election CommissiOn
concluded that it could make the decision to place the pr0posed charter
amendments on the ballot without having to invoke the authority of the
Court.

As a result, the issues facing this Court are quite different from the
issues that faced the Court in 2020. In 2020, the Election Commission
sought out court review via a declaratory judgment, raising concerns about
issues that were beyond the Election Commission’s authority to resolve by
itself under the City of Memphis case. In 2020, Petitioners were not

seeking court review of the ElectiOn Commission’s decision to request
declaratory relief. They were participating in the declaratory judgment
process.

The procedural posture of the case currently before this Court is
very different. In the careful and deliberative exercise of its authority and
based on careful analysis by retained counsel, the Election Commission
has in 2021 determined that the six separate proposed Charter amendments
qualify for the July 27 election ballot. It is that decision by the Election
Commission that Petitioners are challenging via a writ of certiorari.

Therefore, the litigation must proceed under different ground rules
than those applied in 2020.

Davidson County Election Commission’s Pro-Trial Brief, pp. 6-9.

M
On March I25, 2021, 4GG submitted two differing forms of a petition seeking to

amend the Metro Charter by referendum. (R9 at 1-2.) The Petition proposed six

amendments to the Metro Charter to be voted on separately by voters. (R. at 39-42, 67,

68, 622.) The six proposed amendments state as follows:

Amendment l

Limit Property Tax Rates - Add to Article 6, § 6.07, Paragraph 5:

3 “(R. at __)" refers to the administrative record led in this action, consisting of 43 exhibits and ll67
pages. Pinpoint citations are to page numbers within the administrative record.
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“Property Tax Rates shall not increase more than 3% per scal year upon
enactment without a voter referendum, pursuant to Tenn. Code Ann. § 2-
3-204. For Fiscal Years 2021-2022 and 2022~2023 the property tax rate(s)
shall revert to Fiscal Year 2019- 2020’s tax rate(s), or lower if required by
law. This amendment’s provisions are severable.”

Amendment 2

Recall Elected Ofcials - (A) Add to Article 15, §- 15.07:

“Petitions to recall elected ofcials led aer January 1, 2021, under this
section shall contain the signatures and addresses of registered qualied
voters in Davidson County equal to ten (10) percent of the citizens voting
in the preceding Metro general election in the district or area from which
the recalled ofcial was elected. Such Petitions shall be led with the
metro clerk within seventy-ve (7S) days of the date the notice is led.
This amendment’s provisions are severable.”

(B) Replace existing Article 15, § 15.08, Paragraph 2 with:

“A recalled ofcial’s name shall not appear on the recall ballot, but such
ofcial may qualify as a write-in candidate. This amendment’s provisions
are severable.”

Amendment 3

Abolish Lifetime or Other Benets for Elected ofcials - Add to Article
18, § 18.05, Paragraph 1:

“No elected ofcial shall receive any benets at taxpayer expense as a
result of holding such elected ofce without a voter referendum.“

Amendment 4

Preserve Voters’ Charter Amendments - Create Article 19, § 19.04:

“Voter-sponsored Charter Amendments approved after January l, 2021,
shall be amended only by voter-sponsored Petition, notwithstanding any
law to the contrary.”

Amendment 5

Protect Publicly - Owned Parks & Lands - Create Article 18, § 18. l 8:

“No portion of a publicly-owned park, green way, or other real property
shall be transferred or conveyed without 31 votes of Metro Council. All
transfers of interest in real property shall be at fair market value based- on
an independent appraisal. Public referendum shall be required for transfers
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of interest in such publicly-owned preperties valued over $5,000,000, and
for leases exceeding twenty (20) years, unless prohibited by state law.”

Amendment 6

Protect Promises to Nashvilie - Create article 18, § 18. 19:

“If a professional sports team leaves Nashville, or ceases playing
professional games for more than twenty-four (24) consecutive months
during the term of a team’s ground lease, all sports facilities and related

ancillary deveIOpment related to the defaulting team shall revert to public
property, and all related contracts shall terminate, including land leased
from the Nashville Fairgrounds, and just payment shall be paid, if required
by law.”

(R. at 622).

The Election Commission received the two aggregated versions of the Petition

from the MetrOpoIitan Clerk on March 25, 2021. (Declaration of Jeff Roberts led June

1, 2021 (“Roberts Decl.”) at 1| 4). The Election Commission met to discuss the Petition

on April 6, 8, 17, 22 and May 10, 2021. (Roberts Decl. at Tl 7; R. at 8-570). Election

Commission staff veried 12,369 signatures of registered voters on the Petition.

(Roberts Decl. at 1[ l4; R. at 294). At its meeting on April 22, 2021, the Election

Commission unanimously determined that the Petition contained a sufficient number of

veried signatures to meet the requirements ofMetro Charter Section 19.01 , which states

that a petition signed by voters may propose amendments to the Metro Charter if the

petition is “signed by ten (10) per cent of the number of the registered voters of

Nashville-Davidson County voting in the preceding general election, the verication of

the signatures to be made by the Davidson County Election Commission and certied to

the metropolitan clerk.” (Roberts Decl. at 11 15; R. at 294-95).

0n May 4, 2021, the Election Commission conveyed its verication of Petition

signatures to the Metropolitan Clerk. (Roberts Decl. at 1] 16; R. at 620). 0n May 6, 2021,

the Metropolitan Clerk certied the Petition to the Election Commission. (Roberts Decl.
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at ‘j I7; R. at 621-24). At its meeting on May 10, 2021, the Election Commission voted

to place the amendments proposed by the Petition on the ballot for July 27, 2021.

(Robens Decl. at1] 18; R. at 404-05).

Based on the July 27, 202] date for the referendum election on the six

amendments proposed in the Petition, the Election Commission established the following

schedule:

a. June I, 2021: deadline to make all decisions concerning the ballot in

order to allow adequate time for printing ballots and preparing

mailings.

b. June 12, 2021: deadline to mail military ballots.

c. June 25, 2021: deadline to prepare absentee ballots for mailing to

voters.

d. July 2, 2021: deadline to publish notice of the election in a newspaper

of general circulation and to mail sample ballot to households.

c. July 7, 2021: early voting begins.

f. July 22, 2021: early voting ends.

g. July 27, 2021: election day.

, (Roberts Decl. at 19). The C0urt will now discuss the issues presented to it.
i

Appellate v. Original Jurisdiction

At the beginning of the June 7, 2021 nal hearing, the Court heard argument on

whether it should exercise its appellate and original jurisdiction simultaneously. The

Court concluded that it should not attempt to exercise its appellate and original

jurisdiction simultaneously and severed the Metropolitan Government’s original

jurisdictiou claims for declaratory and injunctive from its common law writ of certiorari
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and mandamus claims.‘ See Tennessee Envrl. Council v. Water Quality Confrol 3d,, 250

S.W.3d 44 (Tenn. Ct. App. 2007); Goodwin v. Metropolitan Bd. ofHeaIih, 656 S.W.2d

383 (Tenn. Ct. App. 1983). In making this ruling, the Coun concludes that the Tennessee

Supreme Court in City ofMemphis did not squarely address this issue.

Standing

The Court agrees with the ruling in 4GG-l that the Metropolitan Government has

standing here. The referendum election set for July 27, 2021 will cost the Metropolitan

Government $800,000.00. Additionally, the Metropolitan Government is aggrieved by

the Election Commission's nal order because that decision has substantial, direct, and

adverse effects on it. See Metropolitan Gov’t ofNashville & Davidson Cry. v. Board of

ZoningApp, 477 S.W.3d 750, 758 (Tenn. 2015).

Rinencss

City ofMemphis involved a tax measure which was duly enacted by the Memphis

City Council, signed by the Mayor, and properly submitted to the Shelby County Election

Commission for inclusion on the ballot. The Commission refused to put th‘e measure on

the ballot because the measure, which proposed a privilege/payroll tax, would be

unconstitutional because the General Assembly had not yet authorized cities to impose

such a tax. The City ofMemphis led a petition for a writ ofmandamus challenging the

Commission’s reisal to place the measure on the ballot, but did not petition the trial

court for a writ of certiorari. The trial court ruled that the Commission had the authority

to refuse to put the measure on the ballot and went on to reach the merits, ruling that the

measure itselfwas unconstitutional.

‘ The Metropolitan Govemment’s originaljurisdictiOn claims and the Election Commission’s Counterclaim
were separately reled under new case number 2 1-0524-1V and are to be litigated later.
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The City of Memphis trial court held that pre-election challenges to the

substantive constitutional validity of such initiatives were
'

not ripe for judicial

consideration. However, the Tennessee Supreme Court reversed the trial court’s

decision, concluding that: I) the election commission did not have discretion to refuse to

put a referendum initiative on the ballot because it believed the measure to be

substantively unconstitutional; and 2) given that the dispute was about the substantive

constitutionality of the proposed ballot measure, the dispute was not ripe for pre-election

judicialdetermination.
'

While the Tennessee Supreme Court held that pre-election challenges “to the

form or facial constitutional validity of referendum measures are ripc for judicial‘

scrutiny[,]” City ofMemphis, I46 S.W.3d at 539, the case was decided on the above-

described narrow grounds and did not give detailed guidance about which pre-election

challenges constituted not-yct-ripe substantive constitutional challenges and which

challenges amounted to ripe pro-election Challenges to the form or facial validity of

referendum measures.

The City ofMemphis dispute was clearly about the substantive constitutionality of
'

the referendum measure. Here, despite the excellent guidance provided by Chancellor

Lyle’s well-reasoned and exceptionally clear decision in 4GG-l, proper characterization

of each of the Metropolitan Govemment’s litany of grounds in support of this pre-

election challenge is not as readily apparent as it was in City ofMemphis. In discussing

the grounds urged by the Metropolitan Government in support of this pre-election
I

challenge to the July 27, 2021 referendum election, the Court will discuss below whether
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the Proposed Amendments are ripe for judicial consideration on an objection-by-

objection basis in light of City ofMemphis and the writ of certiorari standard of reviews

Judicial Review

In the common law writ of certiorari context, courts are not authorized to re-

weigh evidence or to interfere with agency discretion, but are limited to examining the

essential legality of the lower proceeding. See Willis v. Tennessee Dep 't of Corr., 113

- S.W.3d 706, 712 (Tenn. 2003). Courts reviewing certiorari requests are required to

examine the law and the record to determine whether the agency’s decision is legally

sufcient and whether it is supported by material evidence. See Harding Acad. v.

Metropolitan Gov'r ofNashvr‘lle & Davidson Cry, 222 S.W.3d 359, 363 (Tenn. 2007);

Moore v. Metropolitan Bd. of Zoning App, 205 S.W.3d 429 (Tenn. Ct. App. 2006).

Specically, judicial review is limited to determining whether the administrative

tribunal/body exceeded its jurisdiction, followed unlawful procedure, acted illegally,

arbitrarily, or fraudulently, or acted without supporting material evidence. See McCaIlen

v. City ofMemphis. 786 S.W.2d 633, 638 (Tenn. 1990). The Court’s review is narrow; it

is simply not permitted to inquire into the intrinsic correctness of the challenged decision

or to substitute its judgment for that of the administrative body. See Arnold v. Tennessee

Bd. ofParoles, 956 S.W.2d 478, 480 (Tenn. 1997); Hoover, Inc. v. Metropolitan Bd. of

Zoning App, 924 S.W.2d 900, 904 (Tenn. Ct. App. 1996).

Although the Election Commission has a limited measure ofdiscretion to which it

is entitled to deference, the Court is not prepared to adopt the rational basis test in

wholesale fashion as intimated by the Election Commission or to adopt an approach

5 The Court notes that the 400-1 decision was not a nal appealable order and did not involve a common
law writ of ccniorari proceeding. 4GG-I, accordingly, is still pending in the trial court. As indicated
above, the Metropolitan Government has standing to bring this pre-elcction challenge given that it will cost
it atlcast $800,000.00 to pay for the referendum election and given the substantial burden the proposed
Amendments will have on the Metropolitan Government if the measures pass, especially to the extent that
certain measures are properly subject to prc-election challenge.
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which could suggest that Tennessee courts, including appellate courts, cannot decide

questions of law on a de nova basis in writ of certiorari cases. The rational basis test is a

test primarily designed for the Court’s original jurisdiction review of a statute challenged,

for example, on equal protectiou or due process grounds; ln such cases, a court may

properly search outside the record for rationales never adopted, or even considered, by

the Tennessee General Assembly in support of the challenged legislation. See Tennessee

Small Sch. Sys. v. McWherrer, 851 S.W.2d I39, 153 (Tenn. 1993). Additionally, parties

seeking to overcome the rational basis test are often required to also overcome a

presumption of constitutionality. See Waters v. Farr, 291 S.W.3d 873, 879 (Tenn. 2009).

Here, the Court is simply reviewing the actual conduct and decisions of' an administrative

body as reected in the administrative record under the well-settled common law writ of

certiorari standard of review.

A petition for a writ of mandamus is a request for extraordinary relief, usually

directed to a court’s original jurisdiction and generally designed to compel a public

ofcial to perform a ministerial duty. When a trial court is exercising appellate

jurisdiction, a party may seek a writ of mandamus in aid of the court’s appellate

jurisdiction. “In discharging their statutory duties, county election commissions perform

both ministerial and discretionary functions.” McFarland v. Pemberton, 530 S.W.3d 76,

94 (Tenn. 2017).

“A writ ofmandamus is an extraordinary remedy that may be issued where a right

has been clearly established and ‘there is no other plain, adequate, and complete method

of obtaining the relief to which one is entitled.’ Although most oen addressed to

ministerial acts, mandamus may be addressed to discretionary acts when an act is

‘arbitrary and oppressive’ or where there has been a ‘plainly palpable' abuse of

discretion.” Cherokee Country Club, Inc. v. City of Knoxville, 152 S.W.3d 466, 479
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(Tenn. 2004) (internal citations omitted). Further, “[a]lthough a ministerial act is

generally one for which the law prescribes and denes the duties to be performed with

precision and certainty, leaving nothing to discretion or judgment, an agency performing

a ministerial act ‘has the power and duty to make an ‘initial determination’ whether the

law authorizes the acts it is required to perform.” Wallace v. Metropolitan Gov’l of

Nashville & 'Davidson Cty., 546 S.W.3d 47, 50 n.2 (Tenn. 2018)(quoting City of

Memphis, I46 S.W.3d at 536)(intemal citations omitted).

Section 19.01 of the Metropolitan Charter

Signature Reguiremem and Preceding General Election Issue

The Metropolitan Government is claiming that the Election Commission erred in

considering “two versions” of the Petition and aggregating the signatures on those “two

versions” for purposes of meeting the requisite number of signatures. 4GG’s Petition

consisted of two iterations of the Petition with identical pr0posed Amendments, with

differing details, such as the date the signed petition is to be returned for ling with

appropriate ofcials. The Court nds that the Commission’s decision to aggregate the

two iterations of the Petition, when the pr0posed Amendments in each iterations of the

Petition are admittedly identical, falls within the Commission’s limited discretion and

does not in itself violate the Section 19.01 requirement that a petition be submitted to the

Election Commission. In other words, the Election Commission had discretion to treat

the two versions of the Petition, with identical amendments, as one petition under the

unique circumstances of this case.

The question of which preceding General Election to choose, however, is an

inherently legal question that does not fall within the purview of the Election

Commission’s discretion as an administrative body. The parties appear to agree that the

August 2020 election was a qualifying general election; the parties disagree on whether
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the November 2020 election was a qualifying general election. If the November 2020

election was a oualifying general election, then it would be the qualifying preceding

election under Section 19.01. It _i_s undisputed that the 4GG Petition, even with the two

iterations of the Petition aggregated, does not contain enough signatures to qualify for a

referendum election if the November 2020 election is the operative election.

Metropolitan Government § 19.0] requires that a proposed charter amendment

petition led with the Metropolitan Clerk be signed by 10% of the number of registered

voters of Davidson County voting in the preceding general election. The “preceding

general election” language in Section 19.01 applies to municipal elections. See Stare ex

ref. Wise v. Judd, 655 S.W.2d 952, 953 (Tenn. 1983). Also,_under Section 19.01, the

election being considered must be a municipal election and a “general” election; it cannot

be a “special” election. See Fraternal Order ofPolice v. Metropolitan Gov ’l ofNashvilIe

& Davidson Cty., 582 S.W.3d 212, 2l9 (Tenn. Ct. App. 2019) (“FOP”).

The November 2020 election was a general election for state and federal ofces.

Additionally, there was one Metropolitan School Board vacancy on the ballot. The

school board election was held pursuant to the Metmpolitan Charter § 9.02 which

provides that elections to ll school board vacancies “shall be at the rst county-wide

general election.” Tenn. Code Ann. § 49-2-201(a)(1) requires that a successor to a school

board vacancy “be elected at the next general election‘ for which candidates have a

sufcient time to qualify under the law.” 1d.

Notwithstanding the potential implication of the foregoing paragraph, the Court

agrees with the Election Commission’s analysis of the case law that the November 2020

election was not a municipal general election. It was a general state and federal election

— with a municipal election to ll a vacancy on the Metropolitan School Board. This was

not a general municipal election. It was an election where one municipal vacancy was
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appended to a general state and a general federal eleetion. See Wallace, 546 S.W.3d '47,

54-57. 4GG’s petition, accordingly, met the signature requirement in Metropolitan

Charter § 19.01 because it contained 12,369 signatures which is more than 10% of the

121,420 votes cast in the August 2020 election.

Prescribe A Date

4GG’s Petition, however, did not prescribe g date as required by Section 19.01; it

clearly prescribed, or listed, two alternative dates. Listing the dates in the disjunctive in

the Petition did not convert the two dates listed on the Petition into one date. To

illustrate, Metropolitan Govemment’s original lawsuit here invoked the Court’s original

jurisdiction and appellate jurisdiction in one pleading. Using the long-standing

procedural device of pleading alternatively in the disjunctive did not convert the original

jurisdiction claims, for example, into one set of appellate jurisdiction claims. Simply put,

two different forms of the Court’s jurisdiction (original and appellate) were pled and

invoked in the original laWSuit. The Court severed the original jurisdiction claims and

required the Metropolitan Government to separately rele the originaljurisdiction claims.

The reled original jurisdiction claims were assigned a separate case number and

deferred for later consideration. It is, however, too late to cure 4GG’s Petition, which is

set for referendum election on July 27, 2021. The Petition simply failed to prescribeg

date as required by Section 19.01 ofthe Metro Charter.

In the Court’s view, this is not a hypertechnical ruling or some sort of strained

reading of Section 19.01. The supporters of the 4GG Petition are attempting to amend

i

the MetrOpoiitan Charter by referendum, which they have every right to attempt to do.

As a general proposition, they have a right to pursue this legal avenue to give the

qualied voters of Davidson County an opportunity to be heard through the direct

process of a referendum election on topics of public interest. Legal prerequisites,

l9



however, must be met and the Election Commission’s failure to insist that the “prescribe

a dale" legal requirement be complied with as written is not entitled to deference upon

judicial review.

Further, several points made by the Metropolitan Government support the Court’s

ruling that the Election Commission’s nal order violated the “prescribe a date"

requirement under Section 19.01. Prescribing a date: 1) sets the governing time line; 2)

permits the Election Commission to determine whether the petition violates the

prohibition on submitting a petition to voters more than once every two years; 3) prevents

backdoor extensions of the deadline for obtaining signatures; 4) provides clarity for

potential signatures; and 5) consistent with fairness, noties potential opponents, in

advance of the pctition’s ling, what the Petition prescribes as the election date for

purposes of a potential counter-campaign. See Petitioners’ Rc3ponse to Amicus Brief, p.

3. Although the Election Commission has‘the authority under state law to set a different

date for the referendum election than the date listed in the Petition, this does not mean

that the “prescribe a date” requirement relating to the form of the Petition, which has not

been overridden by state law, should not be enforced as written.

Proposed Amendments — Defective in Form

The Metropolitan Government is challenging two of the proposed amendments on,

the basis that they are vague and contsing and, thus, defective in form. Amendment 3

provides as follows:

Amendment 3

Abolish Lifetime or Other Benets for Elected Ofcials — Add to Article
18, § 18.05, Paragraph 1:

“No elected ofcial shall receive any benets at taxpayer expense as a
result ofholding such elected office without a voter referendum.”
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The Metropolitan Government claims that this proposed Amendment is defective

in form because it does not dene “benet" or “elected ofcials” and it does not make

detailed reference to other charter provisions it may effect. The Court agrees. This

provision is, on its face, Vague and-confusing. The voters are not able to ascertain what

“benets" are restricted by this provision, which elected ofcials are included, and,

accordingly, the nature and extent of the proposed change to the Charter.

The Metropolitan Government is also asserting proposed Amendment 6, the

Protect Promise to Nashville provision, is also patently vague, confusing, and,

accordingly, defective in form. This Amendment provides as follows:

Amendment 6

Protect Promise to Nashville - Create article l8, -§ 18.19:

“If a professional sports team leaves Nashville, or ceases playing
professional games for more than twenty-four (24) consecutive months
during the term of a team’s ground lease, all sports facilities and related
ancillary development related to the defaulting team shall revert to public
property, and all related contracts shall terminate, including land leased
from the Nashville Fairgrounds, and just payment shall be paid, if required
by law.”

This provision fails to dene “ground lease,” “facilities,” “related ancillary development,

“revert to public property,” and “related contracts.” Amendments 3 and 6, therefore, are

defective in form, will confuse the electorate, and are subject to pre-election challenge

under 4GG-J and the authorities relied upon in City ofMemphis.

Proposed Amendments — Scone of Subiect Matter

The Metropolitan Government challenges two of the Proposed Amendments on

the ground that they are defective in form because they involve subject matter beyond the

referendum power permitted by law. In other words, the Metropolitan Government is

claiming that those initiatives are essentially ultra vires on their face and should not have

been placed on the ballot. First, the Metropolitan Government challenges Amendment l,
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the “Limit Property Tax Rates” provision on the basis that it seeks to illegally set

property tax rates by referendum. This Proposed Amendment provides:

Amendment 1

Limit Property Tax Rates - Add to Article 6, § 6.07, Paragraph 5:

“Property Tax Rates shall not increase more than 3% per scal year upon
enactment without a voter referendum, pursuant to Tenn. Code Ann. § 2-
3—204. For Fiscal Years 2021-2022 and 2022-2023 the property tax rate(s)
shall revert to Fiscal Year 2019- 2020’s tax rate(s), or lower if required by
law. This amendment’s provisions are severable.”

Last fall, Chancellor Lyle rejected as defective in form and facially

unconstitutional 4GG‘s efforts to use a charter amendment to nullify a property-tax

increase. See Findings & Conclusions at I2, 19-26, 32 n.7, With the “Limit Property

Tax Rates” provision, 4GG once again seeks to “roll back” the “34%-37% Property Tax

increase.” (R. Ex. JJ at 624 (Version 2)). The provision would repeal an existing

property-tax ordinance, set property tax rates by referendum for the next two scal years,

and require referendum approval of subsequent property tax increases greater than three

percent. Because none of these actions is permitted by the Tennessee Constitutiou, state

law, or Metropolitan-Charter, the provision is still defective in form and should not have

been placed on the ballot.

The Tennessee Constitution has separate provisions permitting the creation of

“home rule municipalities" on the one hand and “consolidated governments” on the

other. It provides consolidated governments, such as the Metropolitan Government, with

“all of the governmental and corporate functions now or hereafter vested in" both

counties and cities. Term. Const. art. XI, § 9; see also Tenn. Code Ann. § 7-2-108(a)(l)

(the Metropolitan Government Act gives metropolitan governments in Tennessee “[a]ny

and all owers” that counties and cities “are, or ma hereaer be, authorized or requiredP Y

to exercise under the Constitution and general laws of the state"). While consolidated
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governments have many of the same sovereign rights as home rule municipalities, they

are distinct entities - with merged city and county functions - that are distinctly addressed

by state law.

In fact, state law assigns counties - not home rule municipalities and not the

general public - primary taxation responsibilities. Article II, Section 28 of the Tennessee

Constitution permits the State to tax property. Article II, Section 29 provides that

counties and incorporated towns can tax property only as authorized by the General

Assembly. The General Assembly extended property tax authority only to county

legislative bodies, not to the public. See Tenn. Code Ann. § 67-5-102(a)(2) (counties are

authorized to levy an ad valorem tax on all property, and the “amount of such tax shall be

xed by the county legislative body of each county”); Tenn. Code Ann. § 49-2-101(6)

(the “county legislative body” shall “[1]cvy such taxes for county . . . schools as may be

necessary to meet the budgets submitted by the county board of education and adopted by

the county legislative body”).

The Tennessee Attorney General has also explained that the county legislative

body, not the public, determines property tax rates. According to a 1994 opinion, “[aIII

counties . . . must follow the general law concerning the setting of the county property tax

rate, which does not allow for submitting a rate increase to the voters.” Tenn. Op. Att’y

Gen. No. 94-008, 1994 WL 88766, at *l (Jan. I4, I994); see also Tenn. Op. Att’y Gen.

No. 05-027, 2005 WL 740148, at *1 (Mar. 21, 2005)(“[I]n the absence of a general law

authorizing such a procedure, a county legislative body may not hold a public referendum

to establish the county property tax rate”).

Counties are required by state law to serve multiple critical functions, including

support for constitutional ofcers, law enforcement, public education, and local courts.

Tennessee courts have long recognized that the State is obliged to provide a county
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government with the scal capacity to meet these expenses. See Baker v. Hickman C!y.,

47 S.W.2d 1090, 1093 (Tenn. 1932)(“It is the duty of the General Assembly to levy, or

authorize the counties to levy, a sufcient tax to meet the legal obligations of the

counties, as well as their current expenses”); see also 20 C.J.S. Counties § 353.

Consistent with this constitutional framework, State law delegates the property

taxing authority, including setting tax rates, solely to the county’s legislative body. To

that end, state law specically requires the county legislative body to impose sufcient

property taxes to ensure the continuation of these mandatory services. See Tenn. Code

Ann. § 5-5-123 (“The county legislative body is required, at the rst term in every year,

to impose, and provide for the collection of, the tax for county purposes, and x the rate

thereof ”) The county legislative body has no discretion to choose whether to tax

property but is required to do so. The Metropolitan Charter contains these property-tax

requirements as well.

In contrast to counties, the equivalent statute authorizing incorporated towns to

levy property taxes does not expressly delegate the authority to a municipal legislative

body. See Tenn. Code Ann. § 67-5-103 (“Taxes on property for municipal purposes shall

be imposed on the value of the property, as dened and determined in this chapter and as

otherwise provided by law, and shall be collected by the same ofcers at the time and in

the manner prescribed for the collection of county taxes, except a's otherwise provided by

law.”). The General Assembly has empowered home rule municipalities to amend their

charters by referendum to establish a property tax rate or to increase or reduce the rate,

but the Metropolitan Government is explicitly exempted from that statute. See Tenn.

Code Ann. § 6-53-105(b). The Legislature has authorized municipal school boards, not

the public, to submit a school property tax to voters, but only when the county fails or
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refuses to levy a county school propeny tax. See Tenn. Code Ann. § 49-27401; see also

Metropolitan Charter § 9.040).

In performing the multitude of county functions assigned to it by state law and the

Metropolitan Charter, the Metropolitan Government acts primarily in its capacity as a

county in exercising its property taxing authority. Therefore, it must assess property

taxes, as all Tennessee counties do, through its legislative body. Because the

Metropolitan Council is the essential legislative unit standing in the constitutional role of

a county govemr‘ncnt'in setting property tax rates, there is no sound constitutional,

statutory, or other legal basis to suggest that its legislative decisions exercising the county

taxing power delegated by the General Assembly can 'bc made subject to a voter

referendum. Because the Property Tax Rates provision sets property tax rates by

referendum, a right reserved to the local legislative body under state law, the provisiOn is

defective in form and should not be placed on the ballot.

The proposed property tax amendment would also constitute a legislative act,

which cannot be accomplished by referendum under the Metropolitan Charter or state

law. A local government cannot legislate by referendum petition on any subject absent

express authority. See McPherson v. Everett. 594 S.W.2d 677, 680 (Tenn. 1980)(“The

right to hold an election does not exist absent an express grant of power by the

legislature”). The Tennessee Supreme Court has dened “legislative authority” as “the

authority to make, order, and repeal law.” McClay- v. Airport Mgm't Servs., LLC, 596

S.W.3d 686, 694 (Tenn. 2020). The power of direct legislation by initiative and

referendum is only permissible when consistent with the Constitution and statutory

authority. See Eugene McQuillin, The Law ofMunicipal Corporations § 16:48 (3d ed.)

(citing Bean v. City ofKnoxvilIe, 175 S.W.2d 954 (Tenn. 1943)).
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In Bean v. City of Knoxville, 175 S.W.2d 954 (Tenn. 1943), the Tennessee

Supreme Court examined whether the City of Knoxvilie’s power to legislate included the

power to repeal an ordinance by referendum election. See id. at 954-55. The Bean

plaintiffs sought to enjoin the city from holding a referendum election to adopt an

ordinance that would allow motion pictures to be exhibited on Sunday. See id. at 954. A

state statute prohibited Sunday movies except when authorized “by a majority vote of the

legislative council of any municipality.” 1d. (emphasis added). The Bean plaintiffs

argued that voters in a referendum election could not be considered pzirt of “the

legislative council.” Id. The court rejected this argument, relying on the fact that the

legislature’s private act establishing the Knoxville Charter had extended legislative

authority directly to the citizens. See id. at 955 (“Section 99 of the [Knoxville] Charter

not only provides for the passage or adoption of ordinances by referendum, but also for

the repeal of such in the same manner.”).

Stated differently, the City of Knoxville's delegation of legislative authority to

voters via referendum was upheld because the state legislature and the municipal charter

authorized the delegation. See id; see also Francis C. Amendola, ei hi, C.J.S. Municipal

Carporations § 386 (database updated June 2020)(“A council of a municipalcorporation,

operating under a freeholders’ charter, which charter has no provision for a referendum,

has no power to confer such power on the electors of the corporation since such action is

regarded as a delegation of the legislative power of the council.”); see also State ex rel.

Childress v. Anderson, 865 S.W.2d 387, 390 (Mo. Ct. App. l993)(stating that a limitation

on referendums “may be express or may arise by implication” and that “where the [city]

charter establishes a procedure for the adoption of certain types of ordinances, that

procedure may not be circumvented by use of an initiative petition”).
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There is no delegation of legislative authority in the Metropolitan Charter or in

state law that woiild allow Davidson County voters to use the referendum process to pass

a new ordinance or repeal an existing one. Under the Metropolitan Charter, “[t]he

council shall exercise its legislative authority only by ordinance, except as otherwise

specically provided by th[e] Charter or by general law.” Metropolitan Charter § 3.05

(emphasis added). The Metropolitan Charter does not “otherwise specically provide”

authority to pass legislation by referendum - certainly nothing in Metropolitan Charter §

19.01 permits the use of a Charter amendment referendum to enact an ordinance - nor

does the “Limit Pr0pcrty Tax Rates” provision seek to convey such authority. Rather, by

purporting to set tax rates, it is an unauthorized seizure of such powers.

Furthermore, such authority does not exist in state law. The Metropolitan Charter

was adopted pursuant to enabling legislation enacted by the General Assembly - the

Metropolitan Charter Act. See Tenn. Code Ann. §§ 7-1-101, e! seq. Under this generally

applicable statute, all metropolitan governments must have a metrOpolitan council, which

“shall be the legislative body of the metropolitan government and shall be given all the

authority and functions of the governing bodies of the county and cities being

consolidated.” Tenn. Code Ann. § 7-2-108(ll)(emphasis added). 'l‘hc Metropolitan

Charter was draed consistently: “The legislative authority of the metropolitan

government ofNashville and Davidson County, except as otherwise specically provided

in this Charter, shall be vested in the metropolitan county council.” Metropolitan Charter

§ 3.01 (emphasis added); see also Binkley v. Metropolitan Gov ’l ofNashville & Davidson

Cty., No. M2010-02477—COA-R3CV, 2011 WL 2174913, at *5 (Tenn. Ct. App. June 1,

201 1)(“The Metropolitan Council is the legislative body of the metrOpolitan

govemment.”).
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As with the Metropolitan Charter, nothing in the Metropolitan Charter Act

permits metmpolitan governments to pass an ordinance by referendum. In fact, the

“Limit Property Tax Rates” provision usurps legislative authority from the local

legislative body and gives it to the electorate in direct contravention of the statutory

scheme. See Tenn. Code Ann. § 7-2- 108(1 l).

Likewise, generally applicable state law provides no support for legislating by

referendum as the provision seeks to do. While the Tennessee Constitution makes clear

that all governmental power is derived from the people, it “contains no reservation to the

people of the powers of initiative or referendum.” Vincent v. State, No. OlA-01-9510-

CPI-00482, 1996 WL 187573, at *3 (Tenn. Ct. App. Apr. 19, I996); see also Slate ex rel.

Potter v. Harris. No. E2007-00806-COA-R3-CV, 2008 WL 3067187, at *9-10 (Tenn. Ct.

App. Aug. 4, 2008)(“While some states, e.g. Colorado and Arizona, have provided for

referendum in their state constitutions, Tennessee has not done so.”). Similarly, the

General Assembly has not authorized broad powers of initiative or referendum at the

state or local level but instead authorized the use of a referendum in only a handil of

discrete subject areas with particularized requirements. See, e.g., Tenn. Code Ann. § 57-

3-101 (liquor retail sales); Tenn. Code Ann. § 6-51-104 (annexation); Tenn. Code Ann. §

67-6-706 (local sales tax); Tenn. Code Ann. § 9-21-208 (general obligation bonds); Tenn.

Code Ann. §7-86-l 04 (E911 districts).

The “Property Tax Rates" provision, if adopted, would repeal the property tax

ordinance that the Council is required by state law to adopt prior to the start of Fiscal

Year 2021-2022. See Tenn. Code Ann. § 67-5-5 10 (county legislative body has a duty to

x property tax rates by rst Monday in July). Such a repeal by referendum is “a

political process not recognized under Tennessee law,” Findings & Conclusions at 12,

and therefore involves a subject matter beyond the scope of the referendum power.
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Moreover, the provision also sets the property tax rate by referendum rather than by

ordinance, which is not permitted under state or local law. Because the “Property Tax

Rates” provision involves a subject matter beyoud the scope of referendum power, it is

defective in form and should not be placed on the ballot.

The “Protect Promises to Nashville” provision is another amendment to which

4GG made cosmetic changes from last fall but failed to correct its defects. The provision

states that “[i]f‘a professional sports team leaves Nashville, or ccases playing professional

games for more than twenty-four (24) consecutive months during the term of a team’s

ground lease, all sports facilities and related ancillary development related to the

defaulting team shall revert to public property, and all related contracts shall terminate,

including land leased from the Nashville Fairgrounds, and just payments shall be paid, if

required by law.”

Metropolitan Charter §§ 2.0102) and 3.06 vest the power to take private property

' in the Metropolitan Council. The “Protect Promises to Nashville” provision does not

amend these Charter provisions and therefore would take private property without

following or amending the Charter’s prescribed process for eminent domain. For this

reasonfthe provision involves a subject matter beyond the scope of the referendum power

and therefore is defective in form.

Additionally, the provision primarily affects a separate legal entity, the Sports

Authority, without authority to do so by referendum. The Sports Authority is a public

corporation, separate from the Metropolitan Government, created under the authority of

Tenn. Code Ann. §§ 7-67-1010, et seq. (Sports Authorities Act of I993). Being separate

from the Metr0politan Government under state law, the Sports Authority is not subject to

the MetrOpolitan Charter. Yet the provision purports to terminate leases that are solely

between the Sports Authority and sports teams and, in doing so, purports to impose "just
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payments” obligations on the Authority. Any such attempt to amend the Charter to affect

the Sports Authority is a subject matter beyond the scope of the referendum power and

therefore defective in form.

The Sports Authority has executed leases with professional sports teams for them

to manage and utilize sporting facilities constructed and owned by the Sports Authority

(the “Sports Authority Leases”). (R., Ex. PP at 884-978). The facilities covered by the

Sports Authority Leases were constructed with revenue bonds issued by the Sports

Authority and backed by the Metr0politan Government’s pledge of non-tax revenues,

evidenced by the executiou and delivery of intergovernmental project agreements. (R.,

Ex. PP at 832, 858 (acknowledging the Metropolitan Govemment’s pledge of non-tax

revenues by way of intergovernmental agreement), 860 (describing the Sports

Authority’s “covenant” to pay principal and interest on bonds), 861 (describing the

intergovernmental agreement with the Metropolitan Govemment)); see also (R. at 884-

88, 891 (dening “Initial Term” of lease), 896 (requiring rent payments equal to the debt

service)). The Sports Authority has pledged facility rent payments and other revenues

dependent on the Sports Authority leases being in effect to the repayment of the bonds

issued to build the facilities. The “Protect Promises to Nashville” provision, if allowed to

go into effect and be enforced against a Sports Authority Lease tenant while bonds for the

associated facility remain outstanding, would cause the Sports Authority to violate Tenn.

Code Ann. § 7-67-1 13(a), which requires that a pledge of revenues"‘shall continue in

effect until the principal of and interest on the bonds for which the pledge [was] made

shall have been fully paid.” Id. All ofthese effects are outside the scope ofwhat may be

accomplished by a Metropolitan Charter amendment.

Furthermore, the provision, if allowed to go into effect and be enforced against a

Sports Authority Lease tenant while bonds for the associated Sports Authority facility

30



remain outstanding, would cause the Sports Authority to violate Tenn. Code Ann. § 9-21-

125(a)(l), which requires that:

Any pledge of, or lien on revenues, fees, rents, tolls or other charges
received or receivable by any local government to secure the payment of
any bonds or notes issued by a local government pursuant to this chapter,
and the interest thereon, shall be valid and binding from the time that the

pledge or lien is created or granted and shall inure to the benet of the
holder or holders of any such bonds or notes until the payment in full of-
the principal thereof and premium and interest thereon.

Id. Tennination of any of the leases would require the Sports Authority, and the

Metropolitan Government as a result of its non-tax revenue pledge, to fund payments due

on the revenue bonds without the primary expected rental, sales tax, and other income

currently devoted to that purpose. Termination of the leases would likewise terminate the

revenue stream pledged under these statutes to repayment of the underlying bonds.

By affecting the Sports Authority and Metropolitan Government in these ways,

and' by effectively taking property by‘ referendum rather than through the prescribed

method in state or local law, the provision involves subject matters beyond the scope of

the referendum power and therefore is defective in form.

Proposed Amendment — Uneonstitutional In Form

Limit Progerm Tax Rates

The “Limited Property 'l‘ax Rates” measure caps the tax levy the Metropolitan

Government can adopt without voter approval. This provision impairs the Metropolitan

Government’s contractual pledge to bondholders that it would, on an annual basis, adopt

sufcient annual tax levies to cover the bonds’ principal and interest, as required by state

law. This is constitutionally suspect under the state constitutional mandate that “no

retrospective law, or law impairing the obligation of contracts, shall be made. Tenn.

Const. art. l, § 20. These bond resolution commitments constitute a contract between the

municipal corporation and the bondholders. See State ex rel. Barr v. Town ofSeIma, 417
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S.W.2d 532, S35 (Tenn. 1967). When general obligation bonds are issued under the

Local Government Public Obligation Act of 1986 (“LGPOA”), Tenn. Code Ann. §§ 9-

21-101, et seq., the local government incurs a definite and absolute obligation,

commensurate with the full faith, credit and unlimited taxing power of the local

govemment, to repay the principal and interest on such bonds.

'The administrative record demonstrates that the Metropolitan Government issued

bonds and pledged to bondholders that it would adopt annual tax levies to pay the bonds’

principal and interest as required by the LGPOA. (R., Ex. PP at 693, 698-99). A charter

provision that expressly and unequivocally limits the Metropolitan Government’s duty to

adopt a sufficient tax levy would directly impair vested contractual rights of the

bondholders on outstanding general obligation bond issues. The Court believes,

however, that theCily ofMemphis holding barring pre-clcction consideration of whether

a measure is constitutional in substance applies here. consequently, this discrete

challenge is dismissed, without prejudice, as not being ripe for pre-election adjudication.

Recall Elected 0 Icials

The “Recall Elected Ofcial” ballot measure in the Proposed Amendments states:

Recall Elected Ofcials - (A) Add to Article 15. S 15.07: Petitions to recall
'elected ofcials led after January 1, 2021, under this section shall
contain the signatures and addresses of registered qualied voters in
Davidson County equal to ten (10) percent of the citizens voting in the

preceding Metro general election in the district or area from which the
recalled ofcial was elected. Such Petitions shall be led with the metro
clerk within seventy-ve (75) days of the date the notice is led. This
amendment’s provisions arc severable [.]” (g) Replace existing Article 15.

§ 15:08. Paragraph 2 with: “A recalled ofcial’s name shall not appear on
the recall ballot, but such ofcial may qualify as a write-in candidate. This
amendment’s provisions are severable."

'

'l‘his provision is constitutionally suspect; it may retrospectively impair vested rights and

violate the right to vote. The Court concludes, however, that deciding this question goes
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to constitutionality in substance and is not ripe for adjudication under City ofMemphis.

This discrete challenge, accordingly, is dismissed, without prejudice.

Abolish Lifetime or Other Benefits

“Abolish Lifetime or Other Benets for Elected Ofcials” bars elected ofcials

from receiving any benets at taxpayer expense without voter approval. This appears

constitutionally suspect on the question of whether it impairs the obligation of contracts

to apply this provision to current and former ofce holders who have vested medical,

pension, or other benets. Elected ofcials, such as the Mayor and Council members,

including ofcers and judges, are eligible for pension benets administered by the

Benet Board if they meet the vesting requirements. This measure, if adopted, could

impair vested rights of a number of current and former Metropolitan Government ofce

holders in violation ofTenn. Const. art. I, § 20. The Court, however, is persuaded by the

argument of the Election Commission that this issue falls into the category of substantive

constitutionally. This discrete challenge, therefore, is hereby dismissed without prejudice

. as moot under City ofMemphis.

Protect Promises to Nashville

The “Protect Promises to Nashville” provision is a sweeping, self-executing

forfeiture provision stating, “[I]f a professional sports team leaves Nashville, or cease

._ playing professional games for more than twenty-four (24) consecutive months during

the term of a team’s ground lease, all sports facilities and related ancillary development

relating to the defaulting team shall revert to public property, all related contracts shall

terminate, including land leased from the Nashville Fairgrounds, and just payments shall

be paid, if required by law.” This is constitutionally suspect on the question ofwhether it

'impairs the obligation of contracts and the taking clause of the Tennessee Constitution.

This provision appears to add a new restriction in the Sport~Authority’s lease with
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professional sports teams and could impair existing leases by imposing new terms into

the parties’ lease.

. Additionally, Article I, Section 5 of the Tennessee Constitution provides that “no

man’s particular services shall be demanded, as property taken, or applied to public use,

without the consent of his representative, or without just compensation being made

therefor.” Tenn. Const. art. I, § 21. This measure is constitutionally suspect as to the

question ofwhether it has the effect ofa taking ofproperty without the establishment of a

legitimate public use warranting the taking. See Johnson City v. Cloninger 372 S.W.2d

271, 284 (Tenn. 1963). The Court concludes, however, that these two particular

challenges to the Protect Promises to Nashville ballot initiative are not subject to pre-

elcction adjudication under City ofMemphis. These particular discrete challenges, as set

out in the preceding two paragraphs, are hereby dismissed, without prejudice, as meot.

Severabilig of Proposed Amendments

The Petition is invalid as a whole because it failed to comply with the “prescribe a

date” requirement of the Metropolitan Charter § 19.01. Even if it had complied with the

Charter, it contains multiple amendments that are either defective in form and facially

unconstitutional or constitutionally suspect, but not yet ripe. Nothing in the Petition,

however, allows this Court to assume that the Petition would have received the requisite

number of signatures ifone or more of the defective amendments were removed. in such

circumstances, courts have removed the entire petition from the ballot rather than

_ .
speculate whether petition signers would have signed a different proposal.

The doctrine ofelision is generally not favored under Tennessee law. See Gibson

Cry. Special Sch. Dist. v. Palmer, 691 S.W.2d S44, 551 (Tenn. 1985); Smith v. City' of

Pigeon Forge, 600 S.W.2d 231, 233 (Tenn. 1980). The Tennessee Supreme Court has

applied the rule ofelision to legislation sparingly and only when:
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it is made to appear from the face of the statute that the legislature would
have enacted it with the objectionable features omitted, and those portions
of the statute which are not objectionable will be held valid and
enforceable, . . . provided, of course, there is left enough of the act for a
complete law capable of enforcement and fairly answering the object of its
passage.

Gibson Cly., '691 S.W.2d at 551. The legislative intent required for elision must be

“fairly clear of doubt from the face of the statute” because eliding the act without such

intent‘would be an act of “judicial legislation.” Id.; see also Willeford v. Klepper, 597

S.W.3d 454, 470 (Tenn. 2020)(courts may elide unconstitutional portions of statute “in

keeping with the expressed intent of a legislative body”); Findings & C0nclusions at 40

(eliding without clear legislative intent would be act of “judicial legislation”)(quotirig

Gibson Cm, 691 S.W.2d at 551). The question of elision can be"‘extremely close’l even

where the legislation in question includes an express severability clause. Id. (noting

Tennessee Supreme Court precedent against elision “despite the existence of a

severabilityclause in the legislation that was before the Court in that case”).
I

The Petition’s language indicates that the signers intended for all of the Proposed

Amendments to be submitted to the voters. The Petition asked signers to support the

“Nashville Taxpayer Protection Act,” which encompasses
I

all of the Proposed
-

Amendments. (R., Ex. JJ at 622). The Petition expressly conveys that the Proposed

Amendments are aimed at a collective pLupose: “These Charter- Amendments will help

stop Metro’s scal irresponsibility and rein in spending.” Id. (emphasis added).

Furthermore, the Petition tells signers that voters “shall vote" on all of “the

foregoing six (6) separate amendments” on election day. (R., Ex. JJ at 622). Indeed, the

Petition’s provision invoking the signatories’ rights to propose charter amendments

expressly states that the “undersigned Davidson County voters propose the following six

(6) Amendments.” Id. (emphasis added). Citizens reviewing this Petition were given
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two options: (a) Sign a petition to prepose all six amendments or (b) refuse to sign the

petition. The signatories did not conrm their support for each Proposed Amendment

independently and were given no opportunity to do so.

Tennessee law generally presumes that petitions such as this are limited to

proposing a “question” that will be placed on the ballot, rather than a menu of options
I

'

that may be placed on the ballot. See Tenn. Code Ann. §§ 2-5-15]. “If a voter signs a

petition in' a certain form, he or she should expect to see the proposed ordinance in

substantially that same form on the ballot.” In re Jackson Township Admin. Code, 97

A.3d 719, 728 (NJ. App. Div. 2014); cf Tenn. Code Ann. §§ 2-5-102(b)(3)(stating that

petition requirements “may not be altered, and a petition on which any of these items has

- been altered may not be accepted”).

At the very least, this Petition would have needed clear language regarding

severabiiity and the possibility of elision that citizens reviewing the Petition could read

. and understand to overcome the standard application of Tennessee law against

severability in this context. The Tennessee Supreme Court cited such severability

language in dismissing questions about whether Davidson County citizens would have

voted to approve the original Metropolitan Charter “if the particular provision in which

such group is interested had not been in the charter.” Frazer v. Carr, 360 S.W.2d 449,

457 (Tenn. 1962). Based on Metropolitan Charter Art. 2 l , the Court concluded that “[a]ll

such groups of persons who allegedly voted for this charter knew, therefore, or must‘be

so presumed, that if the particular provision in which they were personally most

interested should be invalid, it would be elided . . . .” id.
I

The Petition contains no comparable language to inform signers that one or more

Preposed Amendments could be subject to elision if legally invalid and left off the ballot

entirely. The Petition only states that provisions within Amendment l are severable from
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each other and that provisions within Amendment 2 are severablc from each other. In

contrast, the Petition does not state that Amendments l through 6am severable from each

other.
I

I

I

The Petition (not the Proposed Amendments) states that the Amendments are

“separate." Given that the Proposed Amendments were individually numbered and

addressed different provisions of the extant Metropolitan Charter, the use of this term is
.

little more than descriptive. The inclusion of the word “separate” does not imply, much

less expressly provide, that the Proposed Amendments are severable for purposes of the

Petition’s validity. Distinct amendments may appear separately on the ballot to allow

voters to express their approval or disapproval for each one. Listing distinct amendments

separately on a single Petition, however, provides no indication of the signers’ support

for each particular amendment independently. To justify elision, this Court must

determine that the Petition would have garnered the necessary signatures if, i‘or example,

the tax provision were removed. Stating that the amendments are “separate” is irrelevant

to that determination.

As the Chancery Comt noted in 4GG—l, a key factor in applying severability is the

uncertainty in determining which provisions of an initiative “induced each voter to sign

it. It is not the role of the courts to interfere with the legislative powers granted to [these]

citizens.” Findings & Conclusions at 42 (quoting In re Jackson Township Admin. Code,

97 A.3d at 725-28). Two Missouri cases cited in City of Memphis emphasize the

difficulty of determining the intent of petition signers for purposes of elision in ajudieial

referendum challenge. See City ofMemphis, 146 S.W.3d at 540.

In Missourians to Protect the Initiative Process v. Blunt, 799 S.W.2d 824 (Mo.

1990), the Missouri Supreme Court declined to sever provisions of a referendum

initiative that had been removed from the ballot for violating the state constitution. See
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id. at 832. The court identied several factors that would make a provision scvcrablc:

“whether the provision is essential to the efcacy of the amendment, whether it is a

provision without which the amendment would be incomplete and unworkable, and

whether the provision is one without which the voters Would not have adopted the

amendment.” Id. Because the proposed amendment had more than one subject, the court

concluded that it could neither determine which provisions the petition signers intended

to support nor identify the provisions essential to the amendment’s efcacy.

'In State ex rel. Hazelwood Yellow Ribbon Committee v. Klos, 35 S.W.3d 457

(Mo. Ct. App. 2000), the Missouri Court of Appeals declined to sever provisions of a

proposed city charter amendment, despite the city charter providing that if any charter

provision was held void, the validity of other provisions would not be affected. See id. at

470-71. The court explained that it would be “impossible” to determine what the

amendment framers or petition signers intended “with respect to whether they considered
-

the unconstitutional language to be essential to the efficacy of the amendment.”hld. at

471; see also In re Jackson Township Admin. Code, 97 A.3d at 725-28 (court declined to

sever voter initiative, holding that it “cannot discern with any certainty which provisions

of an initiative ordinance induced each voter to sign it. It is not the role of the courts to
_

interfere. with the legislative powers granted to [these] citizens[._]”); Bennett v. Drullard,

149 P. 368, 370 (Cal. Ct. App. I915)(rcdacting petition to remove invalid provisions

“would be directing somethingto be placed on the ballot which the hundreds of voters

did not petition for at all”), cited with approval in Alexander v. Mitchell, 260 P.2d 261,

268-69 (Cal. App. I953).

Here, there is no express or implied language indicating that the Proposed

Amendments are legally severable from one another. Furthermore, the language

indicating that the provisions may be voted on separately does not provide any insight
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into whether the signers would have supported the Proposed Amendments in part. As a

result, the Petition provides the Court with no guidance on what induced each signature.

As set forth above, most of the Proposed Amendments contain legal defects.

Therefore,- under Tennessee’s doctrine of elision, as well as the multi-state case law

discussed above, if the Court nds any one of the Proposed Amendments invalid, all of
’

the Proposed Amendments must bc removed from the ballot.

The Court respectfully concludes that 4GG did not satisfy all of the legal

prerequisites for getting the Petition it submitted to the Election Commission placed on

the ballot for a referendum election. Additionally, the Petition contained other

deciencies which were brought to the Election Commission’s attention, as discussed

above. The Election Commission, therefore, committed prejudicial legal error in its May

10, 202] nal order placing 4GG’s second Petition on the ballot for a referendum

election on July 27, 2021 without requesting the Court for a declaratory judgment

determination, given the thoughtful concerns raised by the Metropolitan Government,

especially in light of the Court’s rulings in 4GG-I. This decision by the Election

Commission was fraught with essential illegality; the Election Commission’s decision

was arbitrary, capricious, and illegal.

i

The Court, accordingly, summarizes its rulings'as follows:

l. The Metropolitan Government has standing and is an aggrieved party under

common law writ of certiorari procedure.

2. The Election Commission had discretion to treat the two iterations of the

Petition as one Petition for purposes of the signature requirement.
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. The Court agrees with the Election Commission that the operative “precedjng

general election" is the August 2020 election. 4GG mct the signature

requirement under§ 19.01 ofthe Metropolitan Charter.

. The Court agrees with the MetrOpolitan Government that 4GG’s Petition did
.

not meet the “prescribe a date” requirement under § 19.01 of the Metropolitan

Charter.

. The Court agrees with the Metropolitan Government that the “Abolish

Lifetime or Other Benets for Elected Officials” measure and the “Protect

Promises to Nashville” Amendments are defective in form, conising to the

electorate, and pmperly subject to pre-election challenge on this ground.

. The Court agrees with the Metropolitan Government that the “Limit Property

Tax Rates” Amendment and the “Protect Promise to Nashville” provision are

defective in form and unconstitutional in form under City ofMemphis and

4GG-I.

. The Court agrees with the Election Commission that certain of the

Metropolitan Govemmcnt’s specific challenges to the Limit Property Tax

'Rates Amendment, the Recall Elected Ofcials Amendment, Abolish Lifetime

or Other Benefits Amendment, or Protect Promises to Nashville Amendment

relate to substantive constitutionality and are, accordingly, not ripe for pre-

election challenge on those specific grounds.

r

. The Court agrees with the Metropolitan Government on the severability issue

and' concludes that none of the Amendments can properly be presented to the

qualied voters ofDavidson County for referendum election on July 27, 2021.
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Conclusion

Based on the foregoing, the Coun respectfully REVERéES and VACATES the .

May IO, 2021 nal order of The Davidson County Election Commission directing that 4

Good Government’s second Petition (led with the Metropolitan Clerk on Match 25,

2021) be scheduled for referendum election on July 27, 2021. Given that the six

Proposed Amendments are not severable, none of 4 Good Govemment’s proposed

Amendments to the Metmpolitan Govemment’s Charter are perinitted to be considered

for referendum election on July 27, 2021. As mentioned .above, certain of the

Metmpolitan Govemment’s objections to the Proposed Amendments are not ripe for pre-

election judicial challenge. Those particular objections, discussed at Pages 3 1-34 cf this

_

Memorandum and Final Order, are hereby dismissed, without prejudice, on ripeness

grounds.

The Court hereby GRANTS The MetrOpolitan Government of Nashville and

Davidson County, Tennessee’s petition for a writ of certiorari and hereby issues a limited

writ of mandamus in aid of the Court’s writ of certiorari jurisdiction directing the

Davidson County Election Commission to take appropriate, timely steps to effectuate the

Court’s rulings memorializcd in this Memorandum and Final
Order—and

to make sure that .

the July 27, 202] referendum election is duly cancelled.

This Memorandum and Final Order is intended to be a final, appealable order.

Any motion, claim, or request for relief led in this case, which has not been specically

addressed by the Court in this Memorandum and Final Order or in other Orders of this

Court, is hereby DENIED as moot. Court costs, for which execution may issue, are

41



hereby taxed against The Davidson County Election Commission.

IT IS SO ORDERED. W
RUSSELL T. PERKINS, éHANCELDOR\

cc: Honorable Bob Cooper, Director
Department of Law, Metropolitan Government ofNashville

Lora Barkenbus Fox, Esq.
Allison Bussell, Esq.
Melissa Roberge, Esq.
Austin McMullen, Esq.
James Blumstein, Esq.
Jamie R. Hollin, Esq.
James D. R. Roberts, Esq.
Daniel A. Horwitz, Esq.
Lindsey B. Smith, Esq.

RULE 58 Gear":
A Copy of this order has been. serv
upon all parties or their counsel

nameegabbyayasym
-

'

Deputy crekandMasmr ‘éaga
ChanceIyCourt

"
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METRO NASHVILLE ELECTION COMMISSION MEETING

June 25, 2021

Transcribed from an audio recording

*  *  *  * Note:  All proper 
names, unless provided by counsel to the reporter, 
represent the best phonetic approximation of that name. 

E-FILED
7/13/2021 8:44 AM

CLERK & MASTER
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(The following was transcribed from an 

audio recording.) 

CHAIRMAN DELANIS:  -- June 25th, 2021 

at -- shortly after 2 o'clock p.m.  The first item on the 

agenda is to consider the minutes from the June 9th, 2021, 

meeting.  Commissioners, take a look at those, please, and 

let us know when you're ready to either vote or make a 

suggested change.  

MR. STARLING:  Mr. Chairman?  

CHAIRMAN DELANIS:  Yes, sir. 

MR. STARLING:  I'd like to make a 

motion to approve the minutes as written.  

MR. DAVIS:  I'll second. 

CHAIRMAN DELANIS:  Has everyone had a 

chance to look at them?  

(Inaudible.)

CHAIRMAN DELANIS:  Okay.  We'll wait.  

We'll wait.  You sure?  Okay.  All right.  So we have a 

motion and a second.  All in favor, say, aye. 

(Ayes spoken.)

CHAIRMAN DELANIS:  Any opposition?

(No response.)

CHAIRMAN DELANIS:  With no opposition, 

the motion carries.

The next item on the agenda is to get a 
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report on the status of our litigation.  And I would 

suggest that we talk to our lawyers and ask them how much 

time they need to report.  If -- I see Metro Legal is 

here.  Does Metro Legal want to say anything on this 

issue?  Okay.  All right.  

COMMISSIONER HERZFELD:  Could we move 

the public comment up?  

CHAIRMAN DELANIS:  Well, that was -- 

you mean before our lawyers talk or after?  

COMMISSIONER HERZFELD:  I think maybe 

before. 

CHAIRMAN DELANIS:  Before our lawyers 

speak?  

COMMISSIONER HERZFELD:  Or -- I 

think -- 

CHAIRMAN DELANIS:  That's okay with me.

COMMISSIONER HERZFELD:  I mean, either 

way.  Just so long as we hear from the public before we 

take any action.  

CHAIRMAN DELANIS:  Okay.  And I would 

remind everybody that generally speaking, although this 

may be an exception, we are not actually asking people to 

tell us what to do.  We want general public comment on 

things that are of interest to the Election Commission.  

And I'm not saying that anybody's going to be cut off on 
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on that account, but that is the general idea of a public 

comment period.

So, Ms. Herzfeld, do you want to take 

public comment first?  I'm certainly okay with that, if 

that's your -- if that's your feeling.

COMMISSIONER HERZFELD:  It really 

doesn't matter to me either way, just so long as we hear 

from the public before we take any action.  So if you want 

to hear from the lawyers first, I think that's fine. 

CHAIRMAN DELANIS:  All right.  Okay.  

And typically we allow one minute.  If anybody wants to 

ask for more time, we'll consider it, but we'd like to 

restrict the comments to one minute.

Ms. Williams, I think you're first on 

the list. 

MS. WILLIAMS:  Thank you.  I know you 

like to restrict it to one minute.  Could I have 

two-and-a-half minutes?  Is that allowed. 

CHAIRMAN DELANIS:  Sure.  Okay. 

MS. WILLIAMS:  Thank you so much.  

CHAIRMAN DELANIS:  Yes, ma'am.

MS. WILLIAMS:  Good afternoon, 

Commissioners.  Thank you for the opportunity to speak 

prior to any decision that you might make today.  I'm 

fairly certain that you'll be deciding whether to appeal 
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Chancellor Perkins' ruling and I'm here to respectfully 

ask you not to appeal.  I know that the Chair -- I heard 

what you said, but I want to say what I want to say.  

As you all know these issues have been 

litigated and decided multiple times and the conclusion 

remains the same.  And like -- listen, I know it sucks to 

lose.  I hate losing.  I am incredibly competitive and I 

tend toward refusing to accept defeat, especially when I'm 

passionate about something, but at a certain point you've 

just got to take the loss and move on.  And your decision 

not to appeal will not preclude anyone from drafting a 

petition that stands up to legal scrutiny.  There is a 

playbook for that and it's honestly fairly simple.  One, 

prescribe a date; two, avoid provisions that contravene 

state law.  That's it.  I'm not a lawyer, but I don't know 

how that could possibly be any clearer and I really don't 

understand why this body would elect to spent hundreds of 

thousands of taxpayer dollars on private sector lawyers to 

craft an elaborate legal defense to something that is so 

clearly indefensible.  There is no value in continuing to 

drag this out.  It's exhausting, it's expensive and the 

answer isn't changing.  I've heard the chair say at 

previous meetings that no matter what we're going to do, 

we're going to get sued.  And if that's the case, I would 

much rather you be sued for making a nonpartisan decision 
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based on facts and law.  

And lastly, I would just like to take a 

point of personal privilege and say that though I'm sure I 

make it look effortless, it's not easy to get up here and 

look all of you in the eye and beg you for something.  And 

it's really demoralizing when it feels like there is 

nothing that I can say that will change your minds, but I 

think it's important that you understand a regular 

citizen's, not just journalist or council member's or 

people looking to sue you, are watching what's going on 

here.  So I -- again, I ask you please do not appeal this 

ruling and I thank you for your time. 

CHAIRMAN DELANIS:  Okay.  Thank you.  

Jason Freeman.  Mr. Freeman.  Thank 

you. 

MR. FREEMAN:  Okay.  I might have a 

minute-and-a-half worth of remarks, if that's okay with 

everyone?  

CHAIRMAN DELANIS:  I'm sure that will 

be fine. 

MR. FREEMAN:  Okay.  My name is Jason 

Freeman.  I live at 1241 Sunny Meade Drive in Inglewood, 

Nashville.  I also work for SCIU Local 205, the union that 

represents thousands of Metro Government employees.  I'm 

here today to also ask you not to appeal this decision.  
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We've now heard from two different judges on two different 

petitions of the same substance that this is illegal.  The 

court proposition that's being posed to voters is not 

allowed by our state law.  What furthering this case will 

do is continue to mislead our voters about things that 

cannot be changed.  There is an idea that somehow we are 

silencing voters by accepting this law and accepting these 

rulings.  That couldn't be further from the truth.  Voters 

had a say in our elections in 2019.  Leading up to those 

elections for two straight budget years, there were 

sizeable tax increases on the table, there were votes that 

were decided by one vote.  Knowing that, voters went to 

the polls, they voted overwhelmingly for candidates and 

said they wanted to make the needed investments that we 

need in this city and to do that by adjusting the property 

tax rate at a normal historical level.  Candidates that 

oppose those ideas lost their elections.  The voters have 

had a say and furthering this simply shows distrust in 

government and confused voters for political ends and I 

ask you not to do that. 

CHAIRMAN DELANIS:  Thank you.  Tom 

Cash*?  

COUNCILMAN CASH:  Thank you.  I'm Tom 

Cash.  I'm Council Member from District 18 and I want to 

thank each and every commissioner for your dedicated 
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service, especially over the last year or several months 

as this issue about the referendum has been before you.  

While I'm here to ask that you do not 

appeal the Chancery Court ruling, I'm not here to diminish 

the mission of 4Good Government or those who want to have 

an influence on public tax policy.  Voices advocating for 

smarter spending and reasonable tax rates need to be heard 

in the public discourse.  We on council, as those on any 

legislative body, have a diversion group of constituents 

reaching out, not only on taxes, but on city services too, 

including schools, public safety, infrastructure.  The 

state gives us as representatives the taxing authority to 

balance these voices, to reach a consensus on these 

divergent issues.  And if we do that poorly, there are 

political consequences for it.  So I ask 4Good Government 

to engage us with that debate, build a presence at public 

hearing, fill our inboxes, have our district -- have 

district constituents reach out to us on ways to save 

money, but it's time to end putting this effort before 

courts.  I think this doesn't have to be a defeat for 

anyone.  Folks can continue to work on their mission, but 

I think it's time to find a new way to do that.  

Thank you. 

CHAIRMAN DELANIS:  Thank you.  

That completes the public comment 
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section.  I think it's time to talk to our lawyers, if 

that's acceptable.

COMMISSIONER HERZFELD:  Before we move 

on from the public comment section, I think Councilman 

Mendes had asked that his letter be made part of the 

record.  We're not really a court, so we don't have a 

record in the traditional sense.  I'm wondering perhaps if 

we should have someone read his letter.  I know we also 

received letters from one, two, three, four, five, six, 

seven -- seven other council people in addition to 

Mr. Mendes.  In addition to -- looks like I've got -- 

thank you, staff, for putting this together.  I think 

we've always gotten 146 e-mails talking about whether or 

not we should appeal, which would be 140 asking us not to 

appeal and six asking us to appeal.  So I think 

everybody's wanted that to be made part of whatever 

official record we have and I'm not actually sure how to 

do that considering we're not a court. 

CHAIRMAN DELANIS:  Well, you would -- I 

think you would move to make them part of the file or 

record for this meeting.

COMMISSIONER HERZFELD:  Attach -- 

CHAIRMAN DELANIS:  I'm not sure you 

want -- do you want to read that into the record or do you 

want -- I wouldn't recommend that you read all that here.  
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It would maybe take a while, but in terms of putting that 

in the file.  If a -- if a commissioner wants to make that 

motion then -- you know, then we would consider.  

COMMISSIONER HERZFELD:  And when we say 

putting something in that file, that would be attached to 

the minutes.  So if someone were to request the minutes 

from that meeting, that stuff would go along with the 

minutes?

CHAIRMAN DELANIS:  Correct.

COMMISSIONER HERZFELD:  So I'm fine.  

I'll make that motion that all the e-mails and letters 

from the various council people, including Mr. Mendes, 

become part of the record. 

CHAIRMAN DELANIS:  Do we have a second?  

COMMISSIONER STARLING:  I'll second the 

motion. 

CHAIRMAN DELANIS:  All right.  Any 

discussion?

(No response.)

CHAIRMAN DELANIS:  All in favor, say, 

aye. 

(Ayes spoken.)

CHAIRMAN DELANIS:  Any opposition?  

(No response.)

CHAIRMAN DELANIS:  The motion carries 
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unanimously.  

All right.  Do we have a consensus to 

now hear from our attorneys?  

(No response.)

CHAIRMAN DELANIS:  Okay.  All right.  

Professor Blumstein and Mr. McMullen?  

PROFESSOR BLUMSTEIN:  Thank you, Chair 

and greetings to all the members of the Commission.  And 

this time I wasn't the one who got lost on the way.  Last 

time I think I had to go and turn around, so I know how 

that is.  

I'm Jim Blumstein and this is Austin 

McMullen, colleague, both of whom are retained counsel in 

this matter on behalf of the Commission.  

I want to talk a little bit about the 

history and then describe what Chancellor Perkins did and 

then leave it to the Commission to determine where to go 

from here.  And, Mr. McMullen, if the Commission wants 

we'll be glad to describe some of the procedural elements 

if there is -- if the Commission decides to go forward 

with an appeal, how that -- how that would proceed.  

I want to just basically describe our 

interpretation of what Chancellor Perkins did and what he 

did not do.  Just as a comment, in open court, we had the 

proceeding and I said very humbly to Chancellor Perkins 
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that we had not found a case in which a Court had blocked 

an election like this one that had been approved by an 

Election Commission.  There were examples of where a Court 

ordered an election where the Commission had blocked the 

election and there were examples from this Commission last 

year where the Commission didn't take action, but it 

filed -- moved to file a declaratory judgment action and a 

Chancery Court responded to that.  This has been out there 

for a few weeks now and we haven't received any further 

enlightenment about a particular case.  So I think we can 

say -- although, again, I'm still humble about this 

because research isn't perfect, that this is a case of 

first impression where a Court has told the Commission 

that it cannot go forward on a matter where the Commission 

has approved the vote and the Court has enjoined -- or not 

enjoined, but has stopped to block that vote.  

So this strongly suggests in my view 

that there is really a dearth of authority about the 

ground rules for judicial intervention and the ground 

rules to guide the Commission's own decision making 

process.  There was a disagreement, and I'll talk about it 

in a minute, between the Commission and the commission's 

lawyers and the judge.  Not across the board on many 

things the judge agreed with us, but on pivotal things the 

judge did not.  And so I think there is a strong case to 
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be made for clarification and having more appellate 

review.  There was a great reliance upon another 

chancellor in a completely different posture of this case 

last year where the Commission had not -- there was no 

review of the commission's decision making, the Commission 

had asked for a declaratory judgment.  This time the 

Commission went forward and actually acted, and so the 

posture of this case was very different from last year.  

And when you look at the authority, we were all relying 

upon a case called the City of Memphis case, which is more 

than 15 years old.  And it said one thing in our view and 

Metro argued otherwise and the chancellor largely agreed 

with Metro, but on some things agreed with us.  

So what did the Court do and what did 

it not do in its decision this week?  So let me start with 

the parts where the Court upheld the Commission.  The 

Commission -- the Court found that the Commission 

appropriately concluded there was a sufficient number of 

signatures and the so-called two versions issue was not a 

problem.  That the Commission was within it rights to 

determine that there was sufficient valid signatures and 

the Court agreed with that from the commission's point of 

view.  So that it rejected this argument about the 

so-called two signature -- two version issue.  

Secondly, an agreement with the 
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Commission is under Metro Charter 19.01, there's a 

question of what the proper referent election, what's the 

preceding general election that one looks to.  And the 

Commission had unanimously on this issue thought that the 

August 2020 election was the municipal election and under 

another Supreme Court case, Wire case, had to be a 

municipal election.  And the Commission unanimously agreed 

and Chancellor Perkins agreed with the Commission, that 

the previous election was the August 2020 election, not 

the November election, which was a federal and state 

election.  So on those issues the Court agreed with the 

Commission.  

Secondly, the court declined to 

invalidate some things that the Court expressed some 

concerns about, but thought that under the City of Memphis 

case that the Court did not have authority to invalidate.  

And I want to mention in particular amendment two, which 

is the recall provision, the Court did not invalidate 

that.  That was invalidated on other grounds, which I'll 

explain in a moment.  Amendment four about the method of 

charter amendment, the Court did not invalidate amendment 

four.  And amendment five, involving parks, the Court did 

not invalidate that.  So of the six separate proposed 

amendments, three proposed amendments were not invalidated 

by the Court specifically.  I'll come back to that.  
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Specifically it's important because they were invalidated 

for other reasons, but not specifically to those 

provisions.  The Court, I have to say, expressed concerns 

about some of those issues, but concludes that under the 

City of Memphis case it was inappropriate at this point 

for the Court to intervene on a preelection basis and to 

review amendment two, amendment four and amendment five.  

And third are the areas in which the 

Court rejected the Commission's action.  And these cluster 

around two general propositions, they have many subpoints, 

but two general propositions.  The first is the provision 

of Section 19.01 of the Metro charter that provides for 

amendment by petition or by the council and then a vote by 

qualified voters.  It requires that a petition prescribe a 

date.  And the petition here prescribed alternative dates 

with a clear decision rule, whichever is earlier in 

accordance with the law.  And so under our analysis, we 

thought that that was really a date.  And with options 

available and the -- not just even options out in ether, 

but a clear decision as to which of those options would 

prevail, the earlier one based upon whatever was legal.  

So we thought that was enough.  The Judge ruled otherwise 

on that issue.  And it was -- when you say prescribe a 

date, he put an under -- figuratively put an underlining 

under figure A rather than prescribe a date, and he said a 
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date means one and only date.  And so he thought, 

therefore, that having these alternative dates that we 

thought were sufficient was insufficient and he ruled 

against the Commission on that ground.  

One thing that the chancellor did not 

discuss or consider, which would be a highlight of any 

appeal, if the Commission chooses to appeal, is that he 

did not discuss at all what the remedy is for 

noncompliance.  He assumed that if there is noncompliance, 

you throw out the entire petition.  But as we explained in 

our brief, the date set by the petition is not the binding 

date.  And the Chancellor recognized this, that the 

Commission has the authority to set the date.  And so 

there is a question about whether you throw the baby out 

with the bath water.  Whether the remedy for -- even if 

you assume that the prescribe-a-date language means what 

Metro has asserted and what the judge has agreed, there is 

a second question every time there is a wrong, there is a 

question of what do you do about the wrong.  And it's not 

always the case that you throw out the entire petition.  

We think that's overkill and the judge didn't address that 

question and we think that's an important question and we 

think the Commission has some discretion on the remedy 

side of what is the appropriate remedy for what we would 

view as a technical violation.  
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We also looked at what Metro Council 

did in its most recent amendment where it set alternative 

dates.  A date that was going to track the -- one of the 

alternatives was a date that would track the date that the 

4Good Government proposal would go on the ballot.  And so 

we think at least that raises some ambiguity, raises a 

question about what the remedy should be -- what the 

standard should be and then what the remedy should be.  

Then the third -- the other area -- 

there are two more general areas.  The second area are 

what the Chancellor called violations in form.  The 

parties seem to agree that under the City of Memphis case, 

that there are only two avenues or vehicles for a court to 

intervene and for a Commission to intervene, but at least 

in this context a court to intervene.  One is -- well, let 

me preface.  One thing the courts cannot do is review the 

substantive constitutionality of a proposal in advance of 

the election.  The parties seem to agree that -- and I 

don't want to put words in their mouth, but that was 

certainly my understanding of where the parties were.  

There were two exceptions.  In our view one of those is 

substantive and one of these is not substantive.  The 

substantive one is that if there is a facial invalidity, 

then a Court can review that ahead of time on the theory 

that if this is clearly improper under all circumstances 
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-- so-called all set of circumstances rule that Tennessee 

adoption follows the federal rule called the Salerno Rule, 

in those circumstances where it's clear that across the 

board in all circumstances, the proposal would be invalid 

the Court in the City of Memphis case recognized that it 

might be possible.  And I say "might" because that was not 

involved in the case, but might be possible to review.  

Now, Metro argued that several of the 

provisions that were challenged were facially invalid and 

we resisted that.  And as I read the Chancellor's opinion, 

he did not rely upon facial invalidity in any of his 

rulings.  He did not rule that any of the provisions were 

facially invalid and therefore, subject to judicial review 

and blocking from going on the ballot.  The alternative -- 

the only other option is so-called invalidity in form and 

Metro argued vigorously and we opposed I would have to say 

vigorously the characterization of what it means to be a 

violation in form.  And if there is an appeal, if the 

Commission takes the appeal, there is very little guidance 

other than this one case, the City of Memphis case at the 

appeals level of what that means to be a violation in 

form.  

Now, let me tell you what our position 

is and tell you what the Chancellor's position was 

following along the lines of Metro.  Our position is that 
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something is -- and this comes from the example used in 

the City of Memphis case.  In the City of Memphis case 

there was a case out of Chattanooga and there was a 

question whether the item put on the ballot conformed to 

the caption requirement.  And ultimately the Court used a 

very liberal interpretation and said it was fine.  But the 

Court allowed for that if there was something that went 

beyond the caption, what we would call non-substantive, 

then that could be challenged as a violation in form of 

the rules.  We think the Chancellor went way beyond, and I 

think this is -- was Metro's position, and I -- kudos to 

them, they prevailed and they persuaded the judge to this 

effect.  So hats off to them as a professional courtesy, 

they persuaded the judge and we didn't on this issue.  But 

this was what the judge ruled, that something can be 

facially valid -- I mean, excuse me, can be invalid in 

form even if you look at the underlying substance.  And 

the Court ruled in several different areas in this regard.  

First he looked at amendment three, which is the abolish 

lifetime benefits amendment and said that there was some 

vagueness about -- there was some undefined terms.  Our 

position was that in the administration of this rule there 

could be further elaboration and clarification.  And that 

in any event that a decision along those lines had to wait 

until the voters decided yes or no.  It was not a basis to 
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block a vote.  It might be a basis to challenge a vote 

later on if there were some grounds for doing that.  But 

the Chancellor saw that this was not clearly enough 

articulated, was vague, the benefits were vague, and 

therefore that was one of the provisions that he struck 

down as invalid in form.  

Secondly, he said the question about 

how the sports teams amendment, amendment six, how that 

would work going forward, how that would play out, and he 

thought that was confusing and said it was invalid in 

form.  Again, our position was if there was something 

that's confusing, there is opportunity for Metro in its 

implementation to adopt rules that would clarify this and 

it was also premature to deal with this because it was 

more of an -- our position was anyway, it was more of an 

advisory position.  You should wait to see how it plays 

out, how it functions, how it operates, it's adjudicated.  

But the judge disagreed with us on those points.  And so 

for reasons of confusion and vagueness, the Court blocked 

amendment three and amendment six.  

And then the second aspect of invalid 

in form was not -- I'm sorry, the third, was that 

vagueness, confusion.  The third one was the scope of the 

subject matter.  And the judge said on the tax amendment, 

that it was beyond the subject matter that's appropriate 
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for referendum.  We argued that there is already a 

provision in the charter that does very much like what 

these proposed amendments does.  This is a clarification, 

is putting some teeth into that amendment.  We thought it 

was within the scope of authority of a charter.  The judge 

saw this as the judge last year did, that this was making 

law.  We vigorously opposed this.  We thought this is 

entirely different last year.  We would agree that there 

was an attempt at lawmaking through the referendum 

process.  We thought this year that the 4Good Government 

Group had clarified and cleaned up its act, so to speak.  

So the spoke of the subject matter 

taxation under the Metro position adopted by the Court was 

that this is a form of usurpation of the council's 

authority and we objected to that -- even that 

characterization or that concept that somehow the power of 

the people can be usurped, that somehow asserting the 

power of the people to have a voice, a say so, not 

necessarily to control, but to have a say so, to put some 

ground rules, some parameters on the scope of legislative 

authority is what a charter is designed to do.  And so the 

Chancellor disagreed, he's the one with the authority to 

disagree and he ruled against the Commission on that 

ground, that there was a usurpation of the council's 

authority in the subject matter of taxation.  
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The Chancellor also ruled that 

amendments -- amendment six, the sports provision, it 

involved the use of imminent domain.  And here I'll say I 

think the Chancellor -- trying to be descriptive here, but 

it's hard to resist this one, I think the Chancellor 

really just blew it on this one.  I think he got this one 

wrong and this is not the use of imminent domain power, 

it's the use of regulatory power of Metro.  And there may 

be a taking, but a taking would have to require an ad hoc 

decision.  So we disagree pretty strongly with this idea 

that somehow there was a usurpation of immanent domain, 

it's regulatory power and it's a control of regulatory 

power that the amendment six -- this part of amendment six 

was designed to deal with.  And in amendment six, also the 

Chancellor ruled was beyond the scope of authority in 

amending the charter because it involved the Sports 

Authority, which the Chancellor said was a separate legal 

entity.  And, again, our position is that this is way 

beyond -- this is a substantive review, it's way beyond 

what the Court could consider or the Commission could 

consider at this stage if the people vote for this and it 

goes into operation, there will be plenty of time to 

determine what it means, if there needs to be some 

enforcements guidance, there is time to do that.  And in 

any event, this won't even happen for at least two years, 
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until there is 24 months of non-playment, whatever the 

word, not playing in the facilities.  So that's the second 

cluster, the invalid in form.  And the Chancellor ruled on 

those issues as invalid in form.  Let me reiterate, he 

didn't find any of this to be facially unconstitutional, 

but they were invalid in form.  

And then finally, we get to the 

severability question.  And the Chancellor ruled that you 

had to determine whether each of these amendments could 

stand on its own.  We think that, again, the Chancellor 

got this wrong, very wrong, by saying there was a 

severability issue.  That went back to the 2020 proposal 

where there clearly was a severability issue because the 

proponent and the drafting of that proposal had one 

amendment with lots of different parts and they all stood 

or fell together just the way that the Metro Council 

amendment is one amendment with different component parts.  

And Councilman Mendes said to us, it stands together, 

there was one petition and one amendment.  Here it's one 

petition and several amendments, and Section 19.01 allows 

for an amendment or amendments to go forward and that 

there can be multiple amendments.  So again, if we have an 

appeal, there would be lots of push back from your legal 

team on this notion of severability.  Our view is 

severability only applies within a statute or within -- if 
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there is a clear package that all go together, like the 

Metro Council, then severability becomes relevant, but 

when there is six separate amendments, they all are voted 

on separately and they all stand and fall separately and 

they can go forward separately.  And the best example I 

can give is the bill of rights.  We think of the bill of 

rights being a package of ten amendments, but when you 

look historically, there were 12 amendments that were sent 

for ratification to the states.  Ten passed, one has not 

passed and 200 years later, the 11th passed.  But they all 

were voted on separately, they were all considered 

separated.  And that's what we view this as the model, 

that this is like the bill of rights, they're all 

independent separate amendments that stand or fall 

separately.  And when the voters put their name to the 

ballot and they put this on the ballot, they were aware 

that these were separate and they could win one or lose 

one, you could win on amendment one, lose on amendment two 

and so forth.  So this would be something that your 

lawyers would argue vigorously and that there needs to be 

some guidance because we were concerned about lumping 

everything together.  We thought that that was a real 

deficiency and the Commission did too with the Council's 

proposal where they were seven in one.  Seven proposals in 

one.  We think that a rule that says everything has to be 
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a mishmash and you can't vote upon them separately is a 

risky proposition going forward.  

So in summary, there are issues about 

scope of review, what is the Commission's authority in 

doing its business, in a writ of certiorari, which is what 

this was technically, a review under writ of certiorari, 

what are the powers of the Court?  We think the Court 

overstepped its authority and we think Metro, for its 

position, overstated what the Commission's power is.  And 

so in one case Metro is saying the Commission had more 

power than we think it did.  In the other case, we're 

saying that the Court had less power than Metro thinks it 

has.  

And so, again, in conclusion, there is 

a dearth of appellate court decisions on this.  We're all 

relying upon -- primarily upon the City of Memphis case 

from 17 years ago or so.  And if the Commission decides to 

appeal or wants more information about the mechanics of 

how this will be done, Mr. McMullen will be our expert on 

that issue and will be glad to talk about that.  But I 

think that only really becomes relevant if the Commission 

should decide to move forward with an appeal.  And if it 

wants to be informed about how that will work, then we're 

prepared -- and I'll be glad to come back in if that 

becomes appropriate.  But Mr. McMullen is our guru and the 
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expert on the mechanics and the details of how the process 

will work.  And we have drafted for the Commission's 

consideration a resolution that has three -- three real 

action items.  And so if -- I believe that's been 

circulated to all members of the Commission.

COMMISSIONER HERZFELD:  It has not.  I 

have not seen it.

PROFESSOR BLUMSTEIN:  Okay.  Austin, 

would you -- I'll be glad to circulate it.  But let me 

just --

COMMISSIONER HERZFELD:  Was this 

e-mailed ahead of time?  

PROFESSOR BLUMSTEIN:  No, it was 

brought out here.  We just... 

No.  You were not omitted.  I am sure 

that you're not going to be omitted, Commissioner.  That 

was totally inadvertent.

COMMISSIONER HERZFELD:  Totally fine.  

Water under the bridge.

PROFESSOR BLUMSTEIN:  And let me just 

say, if ever that happens again, please call me right 

away.  It was totally, again, inadvertent.  I used a wrong 

list of -- 

COMMISSIONER HERZFELD:  You can tell 

I'm not shy.
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PROFESSOR BLUMSTEIN:  So let me just 

read through the three action items that we are proposing 

on the last page -- second page of this handout.  There 

are a bunch of whereas clauses.  Let's cut to the chase.  

We first want to say that the July 27th referendum 

election that was put on the ballot by the Commission is 

canceled.  We have to comply with the Chancellor's order.  

It's important that we live by the rule of law and in our 

case that means abiding by Chancellor Perkin's decision 

while it's still valid and so forth.  And so we want to be 

clear, we put that first.  He -- I don't want to say 

ordered us, but he urged us -- he said that what the 

Commission did was invalid and he urged us to cancel the 

election and take the appropriate steps necessary to do 

that.  I think we have to comply with that request and 

that's the first proposal, is that the election for -- 

now, again, the second item is that -- remember, the 

Chancellor did not disapprove of the decision there were 

enough valid signatures that there could be a -- an 

election, but not on July 27th.  So in order to live by 

the rules and to follow what was done by the Commission 

last year, the second point is -- and I'll just read it, 

is that the referendum election on the Metro charter 

amendments proposed by the petition, that's the 4Good 

Government petition, previously set for July 27, 2021 is 
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conditionally reset for September 21, 2021, conditioned on 

authorization from an appropriate court that concludes 

that the Election Commission acted appropriately in voting 

to place the proposed amendments on a ballot for a 

referendum election.  That is to say if the Commission 

votes for an appeal and if we are successful in succeeding 

in the appeal, the Court would overturn Chancellor 

Perkin's decision and we, the Commission, would then be 

authorized to move forward and conditionally setting the 

date would allow us to fall within that 75 to 90-day 

period that governs the Election Commission in setting a 

date.  So it's a kind of precautionary mode, condition -- 

and it's one that the Commission made use of last year.  

And the third one is that it authorizes 

the appeal.  It authorizes retaining counsel to pursue an 

appeal or appeals of the final order entered by Chancellor 

Perkins holding that the petition does not satisfy all 

legal prerequisites to be placed on the ballot.  So first 

if the Commission follows these proposals, the first would 

be canceling the election out of respect for Chancellor 

Perkins and respect for the rule of law, we are bound by 

the Chancellor while his opinion is still valid.  

And on the other hand, if there is an 

appeal, we want to take measures so that the Commission is 

in the best position to move forward and to give effect to 
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the preferences of the advocates of the 4Good Government 

proposal.  And in order to do that, as some of the whereas 

clauses specify, in order for that to be valid for the 

2020/'21, '21/'22 fiscal year, by our understanding, it 

must be done in time before the -- before the tax notices 

are due, which is the first Monday in October.  We believe 

that's October the 4th.  October the 1 is a Friday, and so 

we think that there has to be the ability to carry out the 

election and have the certification election no later than 

October 1st in order to be effective for the 2021/'22 

fiscal year.  And.

Then third is to authorize the appeal 

to go forward and those are the three proposals, members 

of the Commission, that we are setting forth.  If you 

want, there are a lot of whereas clauses that explain our 

thinking, but the operative portion are those three items.  

Is there anything else? 

And further, Counsel saithe not. 

CHAIRMAN DELANIS:  Questions of our 

lawyers?  

COMMISSIONER HERZFELD:  I do.  Just to 

clarify, I don't think I quite understand the argument on 

the 75 to 90 days for the conditional -- of a conditional 

September date.  What is that keyed off of?  

PROFESSOR BLUMSTEIN:  I believe that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Briggs & Associates Court Reporting

(615) 482-0037
30

that's two three -- 

COMMISSIONER HERZFELD:  Yeah, I'm 

sorry, I don't mean to interrupt you, but I do know the 

statute.  I'm trying to figure out 75 to 90 days from 

when.

PROFESSOR BLUMSTEIN:  From today if the 

Commission acts.

COMMISSIONER HERZFELD:  So does the 

statute say in 75 to 90 days from setting a conditional 

election?  I don't think that's what the statute says.

PROFESSOR BLUMSTEIN:  No.  It doesn't 

say -- do you want to address that question?  I think we 

have -- the question of what the trigger date is, 

Commissioner, is not as clear as one would like it to be, 

but it says what -- why don't you -- while I dig this out.

COMMISSIONER HERZFELD:  As I side note, 

I know you all are working really fast, but this is a 

quite comprehensive resolution.  In order to ask us to be 

able to actually go through it with the thoughtfulness 

that I think we would need to, I'm a little bit 

uncomfortable just receiving it in a meeting and being 

asked to vote on it.

PROFESSOR BLUMSTEIN:  Well, basically 

it's pretty straightforward.  Authorizing -- canceling.  I 

read it, but I can summarize it, canceling the July 27th, 
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setting a conditional date as the Commission did last time 

and then authorizing the appeal.  So those are the three 

points.  The whereas stuff, which is the bulk of this, are 

more explanatory and kind of -- anyway, just explanatory.

COMMISSIONER HERZFELD:  Yeah.

PROFESSOR BLUMSTEIN:  But the operative 

position of the three that we just described.

COMMISSIONER HERZFELD:  I understand 

about the difference between the whereas, the operative 

language.  When did you all kind of come to the 

understanding that this was how you would present it to 

use in this form as a written resolution?  

PROFESSOR BLUMSTEIN:  Probably this 

morning.  

COMMISSIONER HERZFELD:  And did you 

discuss it with anyone on the Commission before you 

decided to go forward in this manner?  

PROFESSOR BLUMSTEIN:  In general we had 

conversation, but not in specific.

COMMISSIONER HERZFELD:  Who did you 

have those -- 

PROFESSOR BLUMSTEIN:  With the 

chairman.  

COMMISSIONER HERZFELD:  With the 

chairman.  Okay.  I have a couple more -- just a couple 
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more questions.  Did we get an answer to the 75 to 90 yet?  

I don't want to -- I know how hard it is to try to come up 

with a statute when you're -- got like the spot on you.  

MR. MCMULLEN:  I'm sorry, what is the 

question?

COMMISSIONER HERZFELD:  What is the 

date that the 75 to 90 comes from?  

MR. MCMULLEN:  Our understanding from 

the administrative elections is that 75 to 90 has always 

been interpreted as from the date the Election Commission 

makes its decision.

COMMISSIONER HERZFELD:  Okay.  But in 

this case, I feel like it's a little bit different because 

made a decision already, the 75 to 90, right?  So when we 

make a new decision, we get to re-trigger the 75 to 90 

days; is that kind of the thought process?  

MR. MCMULLEN:  Chancellor Lyle in the 

October of 2020 litigation endorsed the conditional 

election process and said that the Election Commission 

could set a conditional election, which is what the 

Election Commission did at that time in order to permit 

the declaratory judgment process to go forward.  And I 

think this would be a similar approach to set the 

conditional election or to allow the appeal process to go 

forward so that you could get a Court decision.
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COMMISSIONER HERZFELD:  Okay.  And so I 

guess my next question is, I mean, we could file for an 

appeal and file for a stay of the Chancellor's order and 

that would put us in a little bit of a different position, 

wouldn't it?  I guess I'm trying to figure out why we need 

to set a conditional election at this point.  It's not 

like there is going to be a vacant political position that 

needs to be filled that we know eventually will end up in 

an election, like a mayoral election, for example --

PROFESSOR BLUMSTEIN:  I --

COMMISSIONER HERZFELD:  I'm not quite 

finished speaking.  

PROFESSOR BLUMSTEIN:  Oh, I'm sorry.

COMMISSIONER HERZFELD:  That's all 

right.  But just to finish my point, you know, versus a 

referendum petition that could or could not end up going 

to the voters.  I guess I'm trying to figure out how to 

distinguish those two.

PROFESSOR BLUMSTEIN:  Yeah, I 

think that -- again, this is a Commission decision.  What 

we as lawyers are trying to do is to give effect to the -- 

as best we can, to the proposal that would be -- was 

blocked and would be appealed from.  Okay?  In order to do 

that, you go back to this when are the tax date's due?  

The first Monday in October.  So you come back and say, 
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okay, that previous Friday, October 1, and if we wait 

until the appeals process runs and then there's a separate 

date, that is gone.  And so our lawyering was to try to 

figure out a way in which if the Commission proposes, I 

mean votes to appeal, that the ability to effectuate that 

for the next fiscal year, which is part of the proposal 

would be protected and preserved.

COMMISSIONER HERZFELD:  Okay.  So it 

sounds like it's to preserve the intention and the will of 

the people that have signed the 4GG petition; is that -- 

PROFESSOR BLUMSTEIN:  Yeah.  Those who 

signed the petition and who wanted this to go into effect 

for 2021 and 2022.

COMMISSIONER HERZFELD:  Okay.  And I 

just --

MR. MCMULLEN:  And if I could just 

amend -- add to it as well?

PROFESSOR BLUMSTEIN:  Sure.

MR. MCMULLEN:  Also, if that amendment 

were to go on the ballot and pass, then it would not only 

be the will of the people who signed the petition, but the 

will of the voters.

COMMISSIONER HERZFELD:  Okay.  I think 

I understand your position.  I just have a couple more 

questions because I want to clarify just a couple of 
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things that have been floating around in the ether.  First 

off, the retention agreement that we have does not include 

an appeal, we would have to vote to retain you again for 

an appeal; is that right?  

PROFESSOR BLUMSTEIN:  Well, the 

retention agreement doesn't distinguish between the 

representation at the first level and an appeal level.  If 

the Commission wishes to do that, it can.  But that's what 

we interpret the third item to be, is to authorize the 

retained counsel.  I think implicit in that is that 

counsel would be retained -- the retained counsel would be 

the counsel for the appeal.

COMMISSIONER HERZFELD:  And I don't 

have a copy of the Bradley agreement, but I really did 

think the Bradley agreement talked about for this matter 

and that we would renegotiate if there was an appeal 

necessary, unless there was on some urgent basis; am I 

misremembering?  

MR. MCMULLEN:  I think the engagement 

included appeals.  There was a separate phase for appeals 

on the discount calculation.

COMMISSIONER HERZFELD:  Okay.  Then 

perhaps I didn't understand that when we were having our 

meeting.  

And then there was also a question as 
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to who -- I guess Mr. Roberts had said at some point in 

some publication that he had some folks at Vanderbilt and 

some other lawyers in town review the petition before he 

had circulated it.  And I feel like I have to ask you, and 

I'm sorry that I do, but did either of you have any 

advanced copy or consult with Mr. Roberts or anybody from 

the 4Good Government Group -- 

PROFESSOR BLUMSTEIN:  Which Mr. Roberts 

are you talking about?  

COMMISSIONER HERZFELD:  Mr. Jim 

Roberts.

PROFESSOR BLUMSTEIN:  Oh, Jim Roberts.

COMMISSIONER HERZFELD:  -- before 

getting involved in this litigation?  

PROFESSOR BLUMSTEIN:  I'm sorry, I was 

thinking of Jeff Roberts.  So would you mind rephrasing 

your question.

COMMISSIONER HERZFELD:  Sure.  Mr. Jim 

Roberts had told a media outlet that he had the draft 

petition reviewed by Vanderbilt professors and some other 

lawyers in town before he circulated it.  He said that to 

a media group.  And, again, I apologize, but I have to ask 

you this, but I feel like I have to because people are 

asking the question.  

PROFESSOR BLUMSTEIN:  Sure.
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COMMISSIONER HERZFELD:  So I'm asking 

if Mr. McMullen or anyone from your law firm, quite 

frankly anybody from Baker or if it was you or anyone you 

know at Vanderbilt that had any communication with 

Mr. Roberts -- Jim Roberts or the 4Good Government Group 

about this petition prior to representing our Election 

Commission.

COMMISSIONER HERZFELD:  Sure.  I can 

respond to that.  I don't know what Jim Roberts said, so I 

can't characterize or whatever.  I can just -- 

COMMISSIONER HERZFELD:  Sure.

PROFESSOR BLUMSTEIN:  -- describe what 

I know.  Former students, and Mr. Roberts is a former 

student, often ask me for advice on things that they're 

working on.  And at one point I did receive some question 

from Mr. Roberts with -- very early draft.  I had no role 

in that except as a citizen and former teacher, with 

thoughts I had and I basically told him that the last 

year's thing was a mess and he needs -- if he wanted to 

resubmit it, he needed to clean it up, and that's pretty 

much what I knew about it.  I was not retained, I was not 

-- had no role, I'm not a member of the group, I'm not 

anything, former teacher and I was made aware that there 

was something circulating and I looked at it, but I had no 

role.  And I may have said, you need to clean this up in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Briggs & Associates Court Reporting

(615) 482-0037
38

some way and I may have said that it's not -- I do 

remember -- well, saying that, you know, if it were me, I 

would have done it differently, or something like that, I 

would suggest a different way of doing that.  But that's 

about it.  So I was aware that this was going on, had no 

role other than a role as any other former student would 

often ask me what to do and I would sometimes give free 

advice and not formal advice.  In fact, what came out is 

to the extent that I made any comments at all about 

cleaning it up -- I probably shouldn't say this, but it 

was not in accordance with what my recommendation was.

COMMISSIONER HERZFELD:  And did you 

give that advice in writing or verbally?  

PROFESSOR BLUMSTEIN:  No, not in 

writing.

COMMISSIONER HERZFELD:  Mr. McMullen, 

what about your law firm?  

MR. MCMULLEN:  I can only speak to what 

I know and I did not review this petition before it was 

circulated nor am I aware of anybody from our law firm 

reviewing it before it was circulated.

COMMISSIONER HERZFELD:  And did you 

have any communications with Mr. Roberts about this 

petition and this effort before you became our attorney?  

MR. MCMULLEN:  No.
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COMMISSIONER HERZFELD:  Okay.  

Mr. DeLanis, I think your law firm too, and I'm sorry to 

have to ask this, but because he said there were 

Vanderbilt professors, also other lawyers in town, and I 

apologize for having to ask this question.  I'm a lawyer, 

so I can say I did not review it.  I was not one of the 

lawyers in town who reviewed it.  But did you review it 

before?  You did not.  Right.  I just -- I feel like I 

have to clear it up.  

CHAIRMAN DELANIS:  As far as I know, 

nobody in my law firm --

COMMISSIONER HERZFELD:  Great.

COMMISSIONER DAVIS:  Before you do that 

-- 

COMMISSIONER HERZFELD:  I wasn't quite 

finished -- 

COMMISSIONER DAVIS:  -- did your law 

firm have any -- 

COMMISSIONER HERZFELD:  No.  Nothing to 

do with it at all.  But I wasn't finished speaking and if 

you could please give me the privilege of the floor, maybe 

not interrupt.  

Professor Blumstein, did you not feel 

it was important to let us know that information before 

you became our counsel?  
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PROFESSOR BLUMSTEIN:  Well, when I 

received Mr. Roberts -- Jim Roberts sent me a letter, 

which I disclosed to the Commission and that was a formal 

letter when I was having a role with the Commission, and I 

immediately disclosed that.  I did not see the version 

that went out to the public.  I saw what may have been an 

earlier version or even just a -- I don't know.  I just 

don't see that it has any real relevance to this 

representation at all.  And especially since my 

recollection was that I just said something, you have to 

clean up the earlier version, if you expect to get a 

different outcome, you can't submit the same thing and I 

did not -- I don't believe -- my recollection is that I 

did not see what ultimately is before us now.  I may have 

seen an earlier draft or something, but I did not see this 

particular draft.

COMMISSIONER HERZFELD:  Okay.  And then 

I just have a couple more questions, and it has to do with 

the open records request.  We've received -- I know we've 

received a number of open records requests from media and 

members of the public.  And my understanding is Bradley 

has taken over responding to those if it's pertinent at 

all to the litigation?  

MR. MCMULLEN:  That's correct.

COMMISSIONER HERZFELD:  Okay.  And when 
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you're responding to the ones that were sent directly to 

the chair, because I understand that there was at least 

one that went outside the normal process, that was for 

communications of the chair, are you representing the 

Commission in responding to that or are you representing 

the chair individually?  

MR. MCMULLEN:  I believe we're 

representing the Commission.

COMMISSIONER HERZFELD:  Okay.  And did 

we have responding to open records requests as part of the 

retainer agreement; is it included in there?  

MR. MCMULLEN:  Our representation 

included representation of the Commission and Commission 

matters regarding the petition.  And so that would be a 

Commission matter regarding the petition because it would 

be an open records request that was submitted to the 

Commission regarding the petition.

COMMISSIONER HERZFELD:  And I guess my 

concern is that responding to an open records request can 

sometimes take a lot of time having to go through and 

redact and look through e-mails and, you know, that type 

of thing and paying by the hour has me a bit concerned 

that -- I don't know if Metro said they had a conflict or, 

you know, what the deal is, but I think I would have liked 

to have been involved in that decision or communications 
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about the fact that we were having our outside firm that 

we're paying by the hour respond to the open records 

request.  And perhaps there was no other way to do that 

given the nature of the litigation, but next time if 

somebody could inform I think the rest of us before it 

happens, that would be helpful to know.  

I don't have any further questions.  

Thank you. 

CHAIRMAN DELANIS:  Just to address the 

last point you raised.  I believe that Metro Legal told us 

they could not do that and they suggested Bradley do that.  

I think that's what happened.

COMMISSIONER HERZFELD:  Okay.  And just 

to follow up -- I'm sorry, I did have one more question, 

and I apologize, Mr. Chair.  I said I was done and I'm 

almost finished.  I just wanted to clarify one more thing.  

I saw in the Tennesseean today, the Tennesseean says, 

"Since April, the Election Commission has spent $53,504.80 

in legal fees related to the referendum."  And I just want 

to be clear, and I'm sure that you all can confirm, that 

that is up until we started the litigation, that that is 

not inclusive of any of the fees for the litigation.  I 

went ahead and looked at your invoices and it looks like 

that's just to give us the opinions up until we took the 

vote; is that right?  You may not have all that 
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information.

MR. MCMULLEN:  I believe that the 

invoice that the Bradley firm sent was for work through 

the end of April.

COMMISSIONER HERZFELD:  I believe 

that's right.

MR. MCMULLEN:  So whatever was 

happening at the end of April, that was what was billed.

COMMISSIONER HERZFELD:  Okay.  Great.  

So I don't think that involves litigation.  I just wanted 

to clear up that point because I think there was a little 

bit of confusion that we -- and I'm not expecting to have 

received the bill yet.  I know it takes a while to get 

your time in and to get it edited and get all that stuff 

e-mailed out.  So I'm not giving you shade on that at all.  

But I just wanted to make that clear for the public 

because I saw that it was a front page news article this 

morning.

Okay.  I don't have any other 

questions.  Thank you. 

CHAIRMAN DELANIS:  Any other questions 

from other commissioners?  

(No response.)

CHAIRMAN DELANIS:  I got a question.  

Can you explain to people the difference between how 
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Courts of Appeal work and the resources they have on legal 

issues as opposed to a trial judge and what trial judges 

typically do.

PROFESSOR BLUMSTEIN:  Okay.  All right.  

A trial court decision is only binding on the parties.  It 

is not binding on anyone else.  And a Court of Appeals 

decision has set the law for -- well, the way it works in 

Tennessee for the state because there are three grand 

divisions, but they -- they see themselves as a unitary 

court, so that there is one court.  And that is then 

binding upon the Commission and it's binding upon trial 

judges going toward.  Courts of Appeals are not fact 

finding bodies, but they are designed to look at the law.  

And they have law clerks, they have court law clerks and 

if it goes to the Supreme Court, they have a number of 

resources available typically for briefing and so forth.  

And so there are -- for example, Chancellor Lyle's 

decision was put in the context of a declaratory judgment.  

She was not reviewing a decision of the Commission.  

Chancellor Perkins is reviewing the decision of the 

Commission.  So they're entirely differently legal 

frameworks in those two and to go from one to the other is 

actually inappropriate.  It would be good to have some 

understanding of what the rules of the road are, what the 

ground rules are for the Commission, how far it can go, 
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what it can consider and so forth in future cases.  And an 

Appeals Court can do that.  Of course the best would be 

for the Supreme Court to rule on this, but in the absence 

of a Supreme Court decision, it would be wise and better 

to have at least an intermediate Court of Appeals 

decision.  The way these work is the trial court handles 

factual matters and it decides the application of facts to 

law.  And in a writ of certiorari, it looks like an 

appellate body, but it's still a trial court and it's 

reviewing the decision of the Commission.  When it goes to 

an Appeals Court, the Appeals Court has law clerks, it has 

experience in dealing with legal questions and has 

authority to deal with those questions.  And there is no 

question that Chancellor Perkins was influenced by the 

decision of Chancellor Lyle, because they're coequals, if 

you will, as the trial court.  And that was -- that's 

fine.  We actually said that was appropriate.  But at the 

Court of Appeals level, the Court of Appeals will not be 

bound by what either Chancellor Perkins or Chancellor Lyle 

has done.  They will be ruling and making their own 

judgment and will be arguing to them if the Commission 

goes forward that a certain degree of deference -- more 

deference than Chancellor Perkins showed was appropriate.  

On some of these issues about invalid in form, for 

example, on what is clear and not clear, whether it's 
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confused or not confusing, ultimately that question is a 

factual question and there needs to be deference to the 

Commission.  And in our view, there was insufficient 

deference to the Commission at this stage, assuming that 

the court had authority to rule.  So I think, 

Mr. Chairman, in response to your question, an Appeals 

Court has more resources, it's normally accustomed to 

dealing with these appeals and it sets the rule for the 

entire stay through a deliberative process.  So I think 

it's important for guidance right now, this is a case and 

it's only a case.  The Commission itself is not even bound 

technically by what the trial court rules. 

CHAIRMAN DELANIS:  And then -- 

PROFESSOR BLUMSTEIN:  I mean, it's 

bound in this case.  Don't get me wrong.  I think that's 

why the first course of action is to respect Chancellor 

Perkins's decision.  You're bound by Chancellor Perkins's 

decision in this case and we strongly urge the Commission 

to follow the rule of law and to adhere to Chancellor 

Perkins's decision in this case, but it's not necessarily 

binding in the next case. 

CHAIRMAN DELANIS:  Right.  And in a 

Court of Appeals, are there a team of judges that look at 

the issues as opposed to one judge -- 

PROFESSOR BLUMSTEIN:  Yes.  
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CHAIRMAN DELANIS:  Okay.  

PROFESSOR BLUMSTEIN:  Right.

CHAIRMAN DELANIS:  And they talk to 

each other.  

PROFESSOR BLUMSTEIN:  In the Court of 

Appeals, there will be a minimum of three and in the 

Supreme Court there are five justices on the Supreme Court 

if we're authorized to appeal and we're fortunate enough 

to persuade the Supreme Court to do what's called reach 

down to hear the case, as was done in the Wallace case, 

then there would be not only the five justices, but there 

are a bevy of law clerks that deal with this issue and so 

it would be more than one set of eyes and ears. 

CHAIRMAN DELANIS:  Okay.  All right.  

Anyone else have questions?  

COMMISSIONER EVANS:  If appealed, would 

it go away or would there be a chance that the appellate 

court would just pick it up from the Supreme Court without 

hearing it from the -- 

PROFESSOR BLUMSTEIN:  I'm not aware of 

that process.  I think it's -- basically there are two 

sets of criteria by which this case would go to the 

Supreme Court without an opinion of the intermediate 

court.  One is if we meet the criteria and we as the party 

in the case, the Commission, seeks approval.  But then 
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there is an alternative way where the Court itself can on 

its own move forward if the case is one of extraordinary 

importance.  So one is driven by the Court and one is the 

Court in response to a petition, but we would pursue both 

tracks.  Even though we might not be able to persuade the 

Court on one set of criteria, we might be able to persuade 

them on another set of criteria to act on their own.  

And in the meantime -- and we did 

research on this issue just generally, it's not a lot of 

research.  But the fact that there is a reach-down motion 

to the Supreme Court does not stay or delay the 

proceedings in the Court of Appeals.  So we could be going 

full board at the Court of Appeals, meanwhile trying to 

entice or urge the Supreme Court to reach down and take 

the case.  And then whatever is filed in the Court of 

Appeals would be transferred to the Supreme Court.

MR. MCMULLEN:  Commissioner Evans, it's 

not a situation of the Court of Appeals kicking it up to 

the Supreme Court.  It's an instance of the Supreme Court 

reaching down to the Court of Appeals and taking the case 

up.  So the discretion to make that decision lies with the 

Supreme Court and not with the Court of Appeals.

PROFESSOR BLUMSTEIN:  And let me also 

say in response to Commissioner Herzfeld's earlier 

comment, we think that setting this conditional date is 
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the only realistic way the matter can be in a timely way 

fit for this fiscal year as the petition suggests.  But if 

that's not met and the case goes through the normal 

process, the issue will not become moot.  It will become 

available and then there will be a later -- presumably the 

Commission will have to meet again.  And if we prevail on 

appeal, if the Supreme Court says and not -- then the 

Commission would be asked to set a later date.  But by 

that time, I think fiscal 2021/'22 would be gone and we'd 

be looking at fiscal '22/'23 at that point.  And going 

forward and forward.

COMMISSIONER EVANS:  And that's -- the 

fiscal year is predicated on the -- October 1st or October 

4th?  

PROFESSOR BLUMSTEIN:  October 4th.  

Yes.  That's our reading is that the tax rates become 

final, and we have that in a footnote here in one of our 

internal documents.  The first Monday in October, I think 

it's footnote on page four, is that the tax rate has been 

-- is set, it can be changed as there is no repeal of a 

tax rate if the change is made before the first Monday in 

October.  There is no change, there's no repeal because it 

doesn't become final until the tax due date, in our 

opinion.  And we have some cases about that that -- there 

is an attorney general opinion and we have a case...  
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MR. MCMULLEN:  Chancellor Lyle said 

that as well.

PROFESSOR BLUMSTEIN:  Chancellor Lyle's 

opinion said that as well.  She noted that these dates 

become final the first Monday in October.  

COMMISSIONER STARLING:  Well, first of 

all, I really appreciate being surrounded by as many 

attorneys as possible.  It's -- it's pretty interesting to 

hear the opinions and the different opinions.  But, you 

know, as a layperson that has absolutely no experience in 

the court system whatsoever, other than the experience I 

have in life and how life gives you apples and oranges and 

lemons.  You know, sometimes I appreciate the opinions 

from what the Judge has ruled and I follow that opinion 

and I'll move forward.  And I think sometimes in this case 

the Judge has spoken and, you know, we can keep appealing 

and it can go all the way up to the Supreme Court as you 

mentioned, and could we wind up getting the same decision?  

I'm looking at it as a layperson and how much money is 

being spent from the taxpayers.  I'm a taxpayer as 

everybody in this room pretty much pays taxes and we have 

a responsibility to be good stewards of the taxpayer's 

dollars.  And I think we are just spending a lot of money.  

And I appreciate you lawyers for what you do.  I mean, I'm 

not talking about the payment, but I'm talking about what 
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it's costing us as taxpayers.  And as one speaker 

mentioned earlier today, you lose cases and you go move 

forward and you go on.  And I think just -- just being by 

just a non-lawyer, we can keep going and going and going 

with this and where does it really end?  We know it's 

going to cost if we keep moving forward, but, you know, 

I'm of the opinion that we ought to take this decision and 

move forward and do what the judge ruled.  I mean, I 

looked at -- I read it, I appreciate his opinion, he made 

some factual cases.  I mean, you all are more expert than 

me, you know, by all means.  But, you know, I appreciate 

Judge Perkins's decision and we all looked at this, I 

appreciate everybody here, but I'm of the opinion that we 

just take this decision and move forward -- not move to 

appeal. 

CHAIRMAN DELANIS:  Any other comment? 

COMMISSIONER HERZFELD:  Can I make one?  

I'm a bit curious why 4Good Government didn't intervene in 

this lawsuit.  Did you all have discussions with 4Good 

Government about their choice to intervene or not? 

PROFESSOR BLUMSTEIN:  Yes.  They did 

intervene.

COMMISSIONER HERZFELD:  They did? 

PROFESSOR BLUMSTEIN:  Yes.  And then 

they non-suited their case.  They renegotiated that.
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COMMISSIONER HERZFELD:  In this lawsuit 

for this petition?  

PROFESSOR BLUMSTEIN:  Yes.

COMMISSIONER HERZFELD:  And why did we 

negotiate them non-suiting their case?  

PROFESSOR BLUMSTEIN:  Well, we thought 

that it would be cleaner if the Commission had the 

authority to go forward and that there were not other 

issues that were raised that could be brought forward.  

And so, yes, there were negotiations and Jim Roberts 

thought about it and decided to take -- he thought it was 

prudent, he trusted the Commission to represent all the 

voters of the -- of the community and he thought that we 

would do a good job.  I think he saw the work that we did 

and was satisfied that we were providing good 

representation and that this would be just duplicative of 

effort and he ultimately took a voluntary nonsuit.

COMMISSIONER HERZFELD:  Was there any 

discussion about any particular chancellors recusing based 

on any particular parties in the case?  

PROFESSOR BLUMSTEIN:  No.  Not with me.  

He was authorized by Chancellor Perkins upon his 

withdrawing from the case, non-suiting, he was expressly 

authorized to file an amicus brief, something that Metro 

actually missed and claimed he was not authorized to file 
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an amicus brief.  But, in fact, Chancellor Perkins on his 

own authorized an amicus brief and two amicus briefs were 

filed, one on behalf of the Commission and one on -- on 

behalf of Metro.  And, yes, so there was -- there was 

discussion with Roberts, but it had nothing to do with 

recusal or anything like that.

COMMISSIONER HERZFELD:  I just want to 

make sure I understood your answer.  So there was a 

discussion with Roberts and the answer was that the 

Commission and Commission's representation could handle 

the concerns for 4Good Government, he didn't want to 

duplicate work?  

PROFESSOR BLUMSTEIN:  Correct.

COMMISSIONER HERZFELD:  Okay.  That's 

all.  Thank you.  

CHAIRMAN DELANIS:  Are there any 

other -- I've got -- you know, I've got some observations 

and thoughts, but I want to defer to the other 

commissioners.  

COMMISSIONER STARLING:  Thank you, Mr. 

Chairman.  I just wanted to sort of -- wanted to follow up 

on the cost.  I know you said at the end of April it was 

53,000.  So that's just at the end of April, this is not 

counting all the way up to today.  So it will be some 

additional cost on top of that 53.
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MR. MCMULLEN:  My understanding is that 

the 53,000 included one or more invoices from Professor 

Blumstein as well as an invoice for Bradley Abraham Bolt & 

Cummins that was for work done through the end of April.  

COMMISSIONER STARLING:  Okay.  So 

basically if it ends here, there is some additional cost 

for the services.  Okay.  Okay.  

PROFESSOR BLUMSTEIN:  Let me quickly 

say, that I think cost is a legitimate concern in any 

legal proceeding, but it's not unusual to have an appeal.  

And that's -- the state appeals sometimes, Metro appeals 

sometimes, private parties appeal sometimes.  In this case 

the Commission would be the appealing party.  So it's a 

serious issue, but one thing's for sure, if you don't 

appeal, it won't -- it won't be a remedy for this. 

CHAIRMAN DELANIS:  Commissioner 

Starling, did you have a question?  

COMMISSIONER STARLING:  Yeah.  I just 

wanted to ask our finance person, how much cost we've been 

put out so far.  And I know we mentioned 53, but is that 

accurate?  

UNIDENTIFIED MALE:  That is accurate 

from April to what we've paid so far, one for Professor 

Blumstein and one for Bradley and there will be more 

coming and we have up until like three weeks into July to 
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pay the June invoices.

COMMISSIONER STARLING:  Okay.  Thank 

you.  

COMMISSIONER HERZFELD:  I have one more 

question.  I just reviewed the retainer agreement that we 

had and it says that we're paying you your customarily 

hourly rate and I know that it was capped for the previous 

opinion, but it doesn't look like we have a cap for the 

litigation which I understand because there's so much 

going on.  Could you tell us what is your customary hourly 

rate is?  

PROFESSOR BLUMSTEIN:  Yes, I can.  Let 

me ask the Chairman, am I authorized to respond to that?  

CHAIRMAN DELANIS:  Yes.

PROFESSOR BLUMSTEIN:  Okay.  It's also 

-- there is a nuance here.  It's the customary rate for 

2020, not for 2021.  So it's last year's -- 

COMMISSIONER HERZFELD:  Sure.  I just 

want to know the rate we're being charged per hour.

PROFESSOR BLUMSTEIN:  $800 per hour.

COMMISSIONER HERZFELD:  Okay.  Thank 

you. 

CHAIRMAN DELANIS:  No one else?  If no 

one else has any further comment, I did want to make a 

couple of observations and of course to remind everybody 
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that our role is a limited one, but it's very important.  

We're not looking at the merits of the issues and I think 

all the commissioners know that, but we're just trying to 

decide whether the taxpayers get a say so into some of the 

issues and if so, under what circumstances.  And right 

now, we have two trial court decisions under different 

circumstances and they are not the law throughout the 

state.  They're the law as just to the particular parties 

and there is an issue -- a proper issue raised about cost 

and efficiency and there is an issue about efficiency and 

cost savings in the long run because we can go on -- over 

and over again going to the trial courts here, just like 

we kind of did in the Wallace case, where we had two 

decisions and we had two good commissioners disagree with 

-- the rest of the Commission disagree with two trial 

court judges, very similar to this situation, disagree 

with our Metro Legal attorneys, disagree with the state of 

Tennessee and then it was taken up on appeal by 

Mr. Wallace.  And the Supreme Court on -- based on 

reasoning that nobody had identified previously, made a 

decision that's now the law of the state of Tennessee.  

And this is a very similar situation.  Unless we get an 

appellate court decision, we can go back to the Court -- 

we can go back to a trial court, if for instance Good 4 

Government comes back next year and maybe the year after 
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that and tries to get on the ballot, we are not going to 

have any final law that applies to this new case.  And the 

issue is, will we have wasted the money we spent thus far 

unless we get closure on the issues.  So there is an issue 

of efficiency, but I think in the long run, that 

efficiencies are best served by pursuing an appeal.  And 

then -- and the Courts of Appeal are just the courts that 

are supposed to address issues like these.  They've got 

teams of judges, they've got law clerks.  And, in fact, 

most of the judges on the Courts of Appeal were trial 

court judges and they were respected enough and successful 

enough as trial court judges so they were promoted to the 

Court of Appeals as it were or promoted to the Supreme 

Court.  That's not all of them, but I think the vast 

majority of them were people who were promoted from the 

trial court judges.  And they'll convene, they'll talk to 

each other about all these issues.  In this case we've got 

two good trial court judges, but they can't talk to each 

other about this case.  They just have to make the 

decision on their own and then they -- you know, they let 

us decide whether or not to appeal the case.  And in this 

case, of course, Chancellor Perkins is -- set this up so 

that if there is -- so that it can be appealed.  

So there -- we do have courts that have 

this special skill to address issues like these that will 
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apply in future cases, not just these -- not just this 

particular circumstance.  And their guidance is generally 

applicable throughout the state.  So in the long run, 

there are significant contact efficiencies to seeking an 

appeal.  

And then talking about the cost to 

date, last year when we were supporting Metro, when 

basically our lawyers were working on behalf of the Metro 

Government and are against Good Government, we spent well 

over $200,000 and nobody, and I mean nobody ever raised an 

issue of expense.  That was never mentioned as being a 

concern before this Commission.  Here we've got $50,000 so 

far this year.  And then we have to take those numbers in 

account when -- and think about that there are literally 

billions of dollars involved in these issues.  These are 

important issues, what are the taxpayer's role in having 

some say so over the issue of taxes?  We may well be wrong 

about that.  But we're never really going to know unless 

we seek an appeal and there are billions of dollars 

involved.  

So, you know, I suggest that perhaps 

efficiency and certainty is in favor of an appeal.  The 

best interest of the people and the cost involved are 

supported in the long run by an appeal, perhaps not in the 

short run.  But I'm afraid if we don't appeal, we're just 
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going to kick the can down the road, we're going to have 

another case like this in maybe next year.  It certainly 

looks like we're going to get another petition in the near 

future and we're not going to really know how to handle it 

as good as -- as good as Chancellor Perkins is and as good 

as Chancellor Lyle is, we're not going to have a final 

answer from the Court of Appeals or the Supreme Court and 

we may well have wasted the money that we spent thus far.  

So I think we should consider, you know, all of those 

points before we take a vote.  

And I do have a suggestion, does 

anybody want more time to review the language of this 

resolution?

COMMISSIONER DAVIS:  Just a few minutes 

as a courtesy. 

CHAIRMAN DELANIS:  Sure.  Absolutely.  

Okay.  So we'll be -- we're in session, but we'll be kind 

of at ease while the commissioners review the resolution 

in more detail. 

Excuse me, does anyone have any 

questions for our attorneys about this or any suggestions 

for an amendment?  

(No response.)

CHAIRMAN DELANIS:  I've got a 

suggestion, which I think is a minor suggestion, hopefully 
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just a clarification.  At the end of the second resolution 

on the second page -- in other words, the second paragraph 

from the end of this where it says, acted appropriately in 

voting to place the proposed amendments on a ballot for a 

referendum petition, I'm wondering whether we should add, 

to make it clear too that without such authorization, the 

July 27th, 2021 election shall not occur, just to make 

sure that nobody misunderstands that we are -- that we're 

not respecting the chancellor's decision.

MR. MCMULLEN:  To be clear, 

Mr. Chairman, do you mean the September 21 election?  

CHAIRMAN DELANIS:  I'm sorry, September 

-- yes, September 21, excuse me.  I've done it again.  I'm 

date challenged.

MR. MCMULLEN:  That's okay. 

CHAIRMAN DELANIS:  In more than one 

way.  

PROFESSOR BLUMSTEIN:  I'm just always 

wary about drafting something on the fly here. 

CHAIRMAN DELANIS:  I understand.  Okay. 

PROFESSOR BLUMSTEIN:  But that concept 

is certainly embedded in these resolutions, Mr. Chairman.  

I don't -- 

CHAIRMAN DELANIS:  So you think it's 

clear that we are not -- if we don't get authorization 
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from Court of Appeals, we're not going ahead with -- 

PROFESSOR BLUMSTEIN:  Yeah.  And that's 

what it says, conditioned on authorization from an 

appropriate court that concludes that the Election 

Commission acted appropriate in voting to place an 

election on the referendum election.  In other words, I 

think that's unnecessary. 

CHAIRMAN DELANIS:  All right.  Okay.  

PROFESSOR BLUMSTEIN:  It was certainly 

our intent to achieve that, but I'm very wary about 

drafting something on the fly.  We've had that experience.  

CHAIRMAN DELANIS:  Okay.  All right.  

COMMISSIONER STARLING:  And, 

Mr. Chairman, I'm looking at it and it says "Petition is 

hereby canceled."  So that's the first paragraph on that. 

CHAIRMAN DELANIS:  Okay.  Yeah.  Right.  

Yes, I mean, that's absolutely clear.

COMMISSIONER STARLING:  Yes. 

PROFESSOR BLUMSTEIN:  Yeah.  

CHAIRMAN DELANIS:  And I think we need 

to -- we don't want there to be any mistake about that. 

PROFESSOR BLUMSTEIN:  And our whole 

presentation is --

CHAIRMAN DELANIS:  Right.

PROFESSOR BLUMSTEIN:  The beginning, 
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middle and end is that the Commission is bound to abide by 

the Chancellor's decision in this case.  The concern is in 

the next case with different parties and so forth and 

circumstances, it's a whole new thing and -- and it's not 

binding on the judge, it's not binding on the new parties 

because they would be parallel trial.  It may be 

influential, but it won't be binding.  That's the 

advantage of an appeal, is that you can't -- an appellate 

court what just set a rule and set a standard about what 

the proper procedure is in a rule of certiorari case, what 

is -- what does it mean to have a violation in form, which 

I think is frankly a problem in this -- in this opinion.  

So I think it just is allowed to -- allow a challenger to 

be imaginative as to what's substantive and what's a 

violation in form.  I think it's hard to read an opinion 

and not conclude that there's a substantive evaluation 

going on. 

CHAIRMAN DELANIS:  Okay.  All right.  

Is there any other comment or question?  Does anyone have 

a motion? 

COMMISSIONER HERZFELD:  I have a bit 

more comment -- 

CHAIRMAN DELANIS:  Sure. 

COMMISSIONER HERZFELD:  -- before a 

motion is made.  
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CHAIRMAN DELANIS:  Certainly. 

COMMISSIONER HERZFELD:  I just want to 

be clear that I fully endorse everything Commissioner 

Starling said.  At this point I think we're throwing good 

money after bad.  I don't think it's compliant.  I'm 

particularly concerned that the stated reason for 

dismissing Justice Koch as our previous attorney was a 

perceived conflict for an opinion he'd given to Metro 

Legal.  And as it turns out, the attorney that we hired 

had given an opinion to 4Good Government.  I'm 

particularly concerned that we've essentially taken over 

the representation in this case for 4Good Government on 

the taxpayer dime and I think continuing to move forward 

at this point not only concerns me as a commissioner but 

it concerns me as a citizen.  

I have nothing else.  Thank you.  

CHAIRMAN DELANIS:  Judge Koch was our 

attorney in the first lawsuit and he accepted 

representation from the Metropolitan Government in order 

to write an opinion in the second case.  He didn't ask our 

permission to do that.  I don't think it was a perceived 

conflict, it was a conflict.  I was keeping him informed 

and I told him on the -- on a Friday that -- at least I as 

one commissioner thought that was a conflict.  And the 

next day on a Saturday, we got a letter saying that he was 
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going to work for Metro instead of for us.  So I think it 

was an actual conflict.  And while I respect Judge Koch 

immensely and I respect Bob Cooper immensely, or Metro 

Attorney Cooper immensely, but nobody asked this 

Commission whether it would be okay to hire our lawyer 

away from us, but that's what happened.  So I don't want 

to make a controversy out of that, but I do think it needs 

to be clear, this was something much different than 

somebody casually asking Professor Blumstein, hey, what do 

you think about this?  And Professor Blumstein saying, 

well, you better do a better job next time.  Those are two 

entirely different situations.  And I would just remind 

everybody of the figures -- and we are -- we are in this 

Commission, very cognizant of expenses.  This isn't -- you 

know, this -- Mr. Roberts and the staff are very 

conscience of that and I think this Commission has been.  

But last year we spent $200,000 supporting Metro and this 

year, taking a more independent course, we've spent 

$50,000 so far.  And there is a legitimate concern unless 

we take an appeal, not only the money we spent last year 

in the case with Chancellor Lyle, but the money we spent 

this year in the case with Chancellor Perkins is just 

going to be wasted.  So I do think there are greater 

efficiencies to an appeal than just -- than kicking the 

can down the road. 
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COMMISSIONER HERZFELD:  And I'd just 

like to be clear that I completely disagree with your 

characterization there and I don't want to belabor the 

point and I don't want to waive any attorney/client 

privilege that we have remaining with Metro or Justice 

Koch or any of the -- you know, stack of lawyers that 

we've had dealing with these petitions.  But I don't 

believe that that's an accurate recitation of the facts.  

And it concerns me a bit that communications were 

happening where decisions were being made or not made and 

the rest of us didn't know that.  I understand that it's 

complicated with the open meetings laws and with the open 

records laws to be able to communicate certain things to 

your fellow commissioners, but I think we have to keep -- 

we have to find a better way, especially because I think 

we're going to be involved in litigation for the 

foreseeable future to ensure that decisions are being made 

and information is being given not just to the chair, but 

to the entire Commission.  Because I do feel like we 

haven't had nearly as much communication as I would like 

on that front.  And I'm -- I know before I had said, you 

know, you can negotiate the terms of the retainer 

agreement, et cetera, et cetera, but I'm now officially 

and publicly saying, I'd like to be more involved in what 

is going on behind the scenes because I think if I had 
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been, I wouldn't be asking so many questions publicly and 

I would appreciate that moving forward.  

Thank you. 

PROFESSOR BLUMSTEIN:  Can I just also 

remind the Chair that we prepared a set of bullet points 

for release.  And these are public -- these are 

non-privileged documents -- designed to be non-privileged 

documents.  So -- 

CHAIRMAN DELANIS:  Right. 

PROFESSOR BLUMSTEIN:  -- we'll give the 

staff or put it on the table -- what would -- 

Mr. Chairman, what would be your best advice as to how to 

handle these?  

CHAIRMAN DELANIS:  Well I, think we can 

make it available to the public general.  This is -- I'm 

sorry, you're looking concerned. 

COMMISSIONER HERZFELD:  I -- I think 

he's talking to me.  I would just like to see -- 

CHAIRMAN DELANIS:  No.  I was -- well, 

maybe you were, but I wasn't talking about you.  I was 

talking to Commissioner Herzfield. 

COMMISSIONER HERZFELD:  I think I would 

like to see what our lawyers are putting out to the public 

before they put them out to the public. 

PROFESSOR BLUMSTEIN:  Sure.
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CHAIRMAN DELANIS:  Sure.

COMMISSIONER HERZFELD:  Great.  Thank 

you.  

CHAIRMAN DELANIS:  All right.  And if 

you want to pass those around and the commissioners can 

take a look at them. 

COMMISSIONER HERZFELD:  In the 

meantime, if you all want to take a vote, I don't have 

anything else.  

CHAIRMAN DELANIS:  And I would observe 

that any of us can contact our lawyers at any time.  The 

conversation that I described with Judge Koch, I was -- I 

was not the Chair of this Commission, I was keeping him 

apprised of what was going on as a -- just as one of the 

commissioners and I described to you our conversations.  

And he was good enough to tell me that he had been 

approached by Metro to write an opinion and they were 

going to pay him for that opinion and I told him I thought 

that would be a conflict. 

COMMISSIONER HERZFELD:  Again, I wasn't 

a part of that conversation, so I can't tell you.  But if 

you won't agree to make me a part of the communications 

that you're having with our counsel, I will ask our 

counsel to please be sure that when you're having any 

communications about strategy or decisions or anything 
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moving forward, that you consult at least one of the 

democrats on the Commission, if not both me and 

Mr. Starling, as opposed to just the Chair.  Can I get 

that commitment from both of our lawyers, please. 

PROFESSOR BLUMSTEIN:  Well, we'll do 

whatever the Commission asks us to do. 

COMMISSIONER HERZFELD:  I'm asking. 

PROFESSOR BLUMSTEIN:  Well, but you're 

a commissioner and I would like to accommodate you, but I 

can't get myself crosswise -- 

COMMISSIONER HERZFELD:  Understood.  So 

I'll make a motion that we ensure that the full Commission 

be included on conversations and communications with our 

attorneys where legal decisions are being made, strategy, 

update, et cetera. 

CHAIRMAN DELANIS:  I'm not sure how 

that's going to happen because if two of us are on the 

phone at the same time, then it's a public meeting that is 

prohibited, isn't it, because -- 

COMMISSIONER HERZFELD:  Not if we're 

receiving advice from our counsel and we're not all 

speaking.  Or there could be separate calls, right?  If 

you call Chairman DeLanis, you can then call me.  That has 

absolutely not happened.  I have been left almost 

completely out of any communication that's been going on 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Briggs & Associates Court Reporting

(615) 482-0037
69

for strategy or decisions or otherwise.  And again, I 

didn't call myself, I've sent e-mails and, you know, asked 

for opinions and copies of things when they've happened 

post-hac.  But that is my motion, that we be included, and 

if it can't violate open meetings, that there at least be 

the same conversation that happens with one of us.  

Justice Koch managed to do it when he was representing us 

and I'm so positive that the two of you can too.  That is 

my motion. 

PROFESSOR BLUMSTEIN:  Let me say, I -- 

COMMISSIONER HERZFELD:  Sir, I think 

we're waiting for a second. 

CHAIRMAN DELANIS:  Okay.  

COMMISSIONER STARLING:  Second so we 

can continue the discussion.

CHAIRMAN DELANIS:  Sure.  Professor 

Blumstein?  

PROFESSOR BLUMSTEIN:  I'm prepared to 

do whatever I'm instructed to do.  I'm glad to confer with 

anyone, but I think it has to be in the context of 

complying with these open meetings and so forth.  So it 

may be that the best thing to do is to convene some kind 

of meeting, but it would be very difficult.  I don't 

understand whether -- whether I would be expected to -- 

you know, discuss with Mr. McMullen and then with an 
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individual commissioner what our strategy is, whether 

we're going to seek a reach-down motion or not.  We've 

tried to be as candid as possible.  We're going to -- I 

mean, our strategy, if the Commission goes forward, would 

be to seek a reach-down motion.  Commissioner Herzfeld, 

are you saying before we do that we would need to talk to 

you about that?  Is that --  

COMMISSIONER HERZFELD:  Yes.  Yes, sir.  

I mean, our previous representation, what would happen is 

if there was a decision that needed to be made or input 

that needed to be gathered, our previous lawyers would 

call and talk to various members of the Commission and 

say, hey, here's where we're at, here's the update, here's 

the decision that's coming forward, I wanted to let you 

know, do you have any thoughts.  No decisions were made, 

of course, but we did have frequent communication with our 

lawyers.  You know, at this point decisions were made 

clearly to have a discussion about intervention with 

nonintervention with 4GG, I didn't know anything about 

that.  And the fact that I'm learning about that in an 

open meeting doesn't really feel appropriate to me.  I 

think I should have probably heard about all of that going 

on between my attorney and me as a client.  So I think it 

is disappointing that it has to be brought to a motion, 

but that's my motion. 
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CHAIRMAN DELANIS:  I mean, I am -- I am 

concerned because, yes, unfortunately last year our lawyer 

did go around and poll each of us individually.  I'm not 

sure how much input we had in the decision.  I don't 

think, at least I was never told how the decisions were 

coming out, but I would remind Commissioner Herzfeld that 

there may -- there's still a chance that we would be asked 

to justify the procedure from last year under the open 

meetings laws and I am concerned that we not use our 

lawyers to get around the open meetings laws by having our 

lawyers basically poll each of us and then the lawyer make 

the decision.  I think that may have been the way it 

happened last year and, you know, that may well be a 

violation of the open meetings law. 

PROFESSOR BLUMSTEIN:  Mr. Chairman, let 

me also -- 

COMMISSIONER HERZFELD:  If I could, 

please.  I resent the implication of that, that anybody 

was trying to get around the open meetings law by actually 

communicating with the counsel that was retained and I 

completely disagree with your characterization there. 

CHAIRMAN DELANIS:  Well, I was just 

repeating what you said and -- 

COMMISSIONER HERZFELD:  That's not what 

I said, sir.  
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CHAIRMAN DELANIS:  Well, I mean, we did 

get calls from the lawyer asking each of the 

commissioners.  And then they seemed -- I don't know, 

tried to make a consensus or whatever, or take a vote, I'm 

not sure, but that could present some difficulties rather 

than doing it in a transparent fashion, like we're doing 

right now in an open meeting.  We had no -- we've had no 

meetings about this case behind closed doors, we've 

discussed everything in an open fashion.  And, you know, 

I'm not sure I understand the part about how our lawyer 

can't talk to another lawyer in the case -- involved in 

this without checking with us first.  Our lawyers have to 

talk to the lawyers involved in this case.  There's -- 

there were how many lawyers involved in this case.  We've 

got to let our lawyers have some leeway to strategize and 

work with the other lawyers in this case for the -- for 

the benefit of trying to win the case.  Not -- how can you 

justify -- how can you argue that what Professor Blumstein 

did was wrong by convincing Mr. Roberts not to intervene 

in the case if he thought it would help the Commission get 

a better decision from Chancellor Perkins?  

COMMISSIONER HERZFELD:  Mr. DeLanis, 

that's not -- or Commissioner DeLanis, that is not at all 

what I am saying.  I think we've gotten a little bit off 

base.  I have simply asked -- I'm sure that when we get 
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the bills from Professor Blumstein and the Bradley firm, 

it will show multiple communications with you as the Chair 

and I'm simply asking that there also be communications 

with me.  My motion is for all of us.  If you all don't 

want it, you can say you don't want it, but that is my 

motion and I would like a vote on it, please.

CHAIRMAN DELANIS:  All right.

PROFESSOR BLUMSTEIN:  Mr. Chairman, let 

me just say, in principle this is not problematic.  In 

practice, it's a concern because we're going to be on a 

very tight timetable here if we get -- if you decide to go 

forward, we're going to have expedited everything as we've 

had so far.  Chancellor Perkins had both parties file 

their briefs at the same time.  Usually it's in sequence, 

the moving party and then the response and then there is a 

reply.  We did that all together.  And then ultimately the 

Chancellor said, well, we didn't need a round of briefing.  

So there is a practical -- Commissioner Herzfeld, there is 

a practical question about what it is that if this goes 

past, what it is that you conceive of us?  If we make a 

decision -- a strategic decision to seek reach down, do we 

have to call each commissioner?  

COMMISSIONER HERZFELD:  Sir, what I 

would like is very simple, as often as you can, Chair 

DeLanis, I would like for you to call me.  That's all. 
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CHAIRMAN DELANIS:  Okay.  Let me -- let 

me make it clear, Commissioner Herzfeld, I did not see 

pleadings and motions and briefs before they were 

submitted.  I received them, I tried to forward them on as 

quickly as I could.  On one instance you did not receive a 

copy, for which I apologize, and you received it I think 

maybe an hour and a half later.  I -- if your complaint -- 

the only complaint you have is that Professor Blumstein 

spoke with another lawyer in the case and convinced him 

not to intervene in the case, and I guess your thought on 

that was that maybe Chancellor Perkins might have recused 

himself if Jim Roberts came into the case.  Is that what 

you wanted to do?  You wanted a situation where the 

Chancellor was going to recuse himself because Jim Roberts 

came into the case?  Is that -- 

COMMISSIONER HERZFELD:  Chairman 

DeLanis --

CHAIRMAN DELANIS:  -- wanted him to be 

involved in that. 

COMMISSIONER HERZFELD:  No.  You're 

very, very far off afield and putting all sorts of words 

in my mouth coming up with ideas that I frankly haven't 

had. 

CHAIRMAN DELANIS:  Well, I'm just 

asking you a question. 
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COMMISSIONER HERZFELD:  I just simply 

would like to be informed of the representation as much as 

the Chair is.  And I don't think that that is a lot to 

ask.  

I have a motion on the table.  When we 

first hired you, you said very clearly that you represent 

each member of the Commission. 

PROFESSOR BLUMSTEIN:  I still believe 

that. 

COMMISSIONER HERZFELD:  So I am asking 

for more communication as a member of that Commission.  

That is my -- I don't want to get into everything else.  

You said that you can't do it without a vote, if I 

understood you correctly.  So I put it to a vote.  If we 

vote it down, we vote it down, but I would like a vote on 

my motion, please. 

CHAIRMAN DELANIS:  And your motion is 

that every time our lawyers talk to me, they have to call 

you?  

COMMISSIONER HERZFELD:  No.  That was 

not my motion.

PROFESSOR BLUMSTEIN:  What is your 

motion?  

COMMISSIONER HERZFELD:  Kelly, can you 

read it back, please?  
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Oh, you don't have the tape.  Yeah, 

I'll rephrase it.  My motion is that when counsel's 

communicating with the chair, every commissioner that 

would like the same amount of communication from our 

counsel would be able to have it.  You can say, I want 

that level of communication or I don't.  I personally 

would like that level of communication. 

CHAIRMAN DELANIS:  Well, I'm asking for 

a clarification because I thought what you just said that 

every time that either of the lawyers talk to me, they 

have to call you. 

COMMISSIONER HERZFELD:  Yes.  That's 

what I would like, sir. 

CHAIRMAN DELANIS:  Okay.  And then -- 

that's going to apply to every -- everybody on the 

Commission?  

COMMISSIONER HERZFELD:  I think --

CHAIRMAN DELANIS:  They have to call 

everybody?  

COMMISSIONER HERZFELD:  I think as 

every member of this Commission is represented by these 

attorneys that the taxpayer dollars are paying for, if we 

would like that level of information from our attorneys, I 

think we're entitled to it.  Yes, sir. 

CHAIRMAN DELANIS:  Right.  But we 
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already have a provision whereby that anybody can call our 

lawyers up whenever they want an update.  

COMMISSIONER HERZFELD:  Yes.  And so 

I'm calling --

CHAIRMAN DELANIS:  And that's not 

sufficient?  

COMMISSIONER HERZFELD:  No.  I'm 

calling right now and asking for an update, similar to 

what you give to the Chair.

I'd like a vote on my motion, please.  

COMMISSIONER DAVIS:  Question.  My 

concern about that motion is that it sounds like, as it's 

been stated, there comes the issue of the open record law.  

CHAIRMAN DELANIS:  Right.  

COMMISSIONER HERZFELD:  No.  

COMMISSIONER DAVIS:  Yes.  I mean, 

that's the whole issue you guys had in previous litigation 

where we made mention of calling someone and calling 

someone and calling someone to get around that issue. 

COMMISSIONER HERZFELD:  As I said, no 

one is trying to get around the opening meetings law.  

Nobody is trying to get around that.  I'm simply asking to 

be informed and to be able to have the same level of 

communication with our attorneys that our chair does.  

That's all.  And if you don't want to have that level of 
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communication, you don't have to.  If Commissioner 

Starling doesn't want to have that level of communication, 

he doesn't have to either.  That's all I'm asking and I 

really would not like to belabor this all night.  I would 

like to just take the vote and, you know, however it turns 

out is how it turns out.

COMMISSIONER STARLING:  Let me ask 

something, can we have an executive session when it's time 

to make major decisions?

CHAIRMAN DELANIS:  We've always been 

able to do that.  I've been reluctant to do that so far 

because there was a lot of, you know, confusion and 

distrust last year because we had so many executive 

sessions.  There was a lot of speculation about what was 

going on in those executive sessions.  But I think if any 

commissioner wants to suggest an executive session, you 

know, I think we might have to take a vote on that, but 

it's -- that's certainly -- we don't have a rule against 

executive sessions.  I've just tried to avoid them so we'd 

be transparent.  I didn't want these accusations that I'm 

doing something behind closed doors or somebody else is 

doing something behind closed doors.  That's why I wanted 

to have opening meetings on all these kind of things and, 

you know, that is -- that's time consuming and -- et 

cetera and sometimes we give away strategy a little bit, 
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but that just kind of goes with the territory.  But if the 

Commission wants to have an executive session, that's 

certainly something we can do. 

COMMISSIONER STARLING:  I'm just trying 

to find some common ground where we can have --

CHAIRMAN DELANIS:  Sure.

COMMISSIONER STARLING:  -- information 

shared with all the commissioners.  I do understand what 

Ms. Herzfeld -- Commissioner Herzfeld is saying.  I would 

like to have some information as well.  I think that's -- 

that's only fair.  It's only fair to all the 

commissioners. 

CHAIRMAN DELANIS:  Do you want to go 

into executive session right now to ask those questions?  

COMMISSIONER HERZFELD:  I think I would 

like a vote on my motion, please. 

CHAIRMAN DELANIS:  Well, we don't have 

a second yet.

COMMISSIONER STARLING:  I seconded. 

CHAIRMAN DELANIS:  Had you seconded.  

I'm sorry.  Okay.  And you want that -- your second is -- 

you don't want to go into executive session -- 

COMMISSIONER STARLING:  No, sir.

CHAIRMAN DELANIS:  -- you want the 

vote?  
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COMMISSIONER STARLING:  No, sir.  I 

seconded Commissioner Herzfeld's motion. 

CHAIRMAN DELANIS:  All right.  And just 

so we're clear -- I know we've gone over this before, but 

what exactly is the motion?  You want to have the same -- 

the same level of communication with our lawyers as the 

Chair?  

COMMISSIONER HERZFELD:  Yes.  I think 

every member should be permitted that option, if they so 

choose it. 

CHAIRMAN DELANIS:  Well -- okay.  

That's a little different because we -- right now, we can 

all call the lawyers and have that same level.  You're 

putting the burden on our lawyers to say, okay, wait a 

minute, I talked to DeLanis three times today, I better 

call up Herzfeld and talk to her three times today?  

COMMISSIONER HERZFELD:  Yes, sir. 

CHAIRMAN DELANIS:  That's what you're 

saying. 

COMMISSIONER HERZFELD:  I've now stated 

my motion three times. 

CHAIRMAN DELANIS:  Okay.  All right.  

Okay.  And that's what you want.  Okay.  

Any further discussion?  

COMMISSIONER EVANS:  That doesn't 
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jeopardize the open meetings? 

CHAIRMAN DELANIS:  Now, that -- you 

know, if our lawyers, if they talk to me, they have to 

call Commissioner Herzfeld, I don't think that does.  

Nikki, you haven't been -- you're usually telling us -- 

telling us -- telling us we can't do all kind of things. 

PROFESSOR BLUMSTEIN:  I couldn't hear 

the question.  Can you repeat the question?  

CHAIRMAN DELANIS:  The question was if 

-- if essentially our lawyers, if they talk to me, they 

have to call Commissioner Herzfeld.  And the question from 

Commissioner Evans was, does that violate the open 

meetings law to do it that way.  And I think the question 

would be -- probably would be, well, what did you tell -- 

what did you tell Commissioner DeLanis, you're supposed to 

call Commissioner Herzfeld and say, well, what did you 

talk to Delanis about and what did he tell you?  So the 

issue is, is that a violation or could that be a violation 

of the open meetings law.  And I think part of the motion 

is that potentially everybody could get that same 

treatment if they wanted to.

MS. EKE:  Are you asking me?  

CHAIRMAN DELANIS:  Well, you're the one 

that always advises us on the open meetings laws and 

that's why I'm asking.  And I don't want to put you on the 
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spot, but usually this is where you're shaking your finger 

at us and we've got to be really careful.

MS. EKE:  Let me say this, when legal 

counsel that's retained by the Commission, with regards to 

their legal counsel keeping the commissioners appraised of 

what's going on in the litigation, so long as that is not 

used as a way to make decisions regarding the case.  All 

decisions that the Commission make regarding a case needs 

to be in a public meeting where the Commission votes; 

however, legal counsel can inform commissioners and update 

them on the case, as to strategy that the counsel may take 

in regards to a case.  So that will be appropriate because 

that can be provided to any commissioner.  The 

commissioners are not attempting to make decisions or 

deliberate toward decisions.  They just want to know 

what's going on in the case, what strategies have been 

employed, et cetera.  So it's kind of an update as to 

what's going on in litigation. 

CHAIRMAN DELANIS:  Right.  But that's 

not the motion.  You gave us some general advice, but 

that's not the motion on the table. 

COMMISSIONER HERZFELD:  Commissioner 

DeLanis, I have now stated my motion for the fourth time.  

I think I've asked for a vote on my motion about seven 

times.  
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CHAIRMAN DELANIS:  I'm sorry --

COMMISSIONER DELANIS:  I'm not -- I'm 

really not sure -- I'm really, really, really not trying 

to belabor this point.  I'm simply asking for equal access 

to our legal's opinion and information.  And if you have a 

problem with that, that also concerns me.  So I just -- 

I'm asking again so we can all go home.  I know we've got 

important votes to take today and traffic is going to get 

bad.  I'm just asking again if we could please just take 

this vote and please do not ask me to restate my motion 

for a fifth time. 

CHAIRMAN DELANIS:  Okay.  I'm not going 

to ask you to do that, but I thought you said that you 

wanted the same level of communication as the chairman and 

then you explained that that meant to you that if I spoke 

with Professor Blumstein, he had to call you and that was 

going to lead naturally to what Professor Blumstein and I 

talked about.  And then the -- then I asked our attorney, 

Ms. Ecki whether that motion with that explanation was 

going to be potentially violative of the open meetings law 

or not.  And I think we need that opinion before we vote 

on it because we get sued under the open meetings law all 

the time.  So that was why I asked our lawyer to weigh in 

on this question. 

COMMISSIONER HERZFELD:  Are you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Briggs & Associates Court Reporting

(615) 482-0037
84

refusing to call the question for a vote, Chair? 

CHAIRMAN DELANIS:  I'm asking our 

attorney to give an opinion.  I think that's absolutely 

something I should do.  

MS. ECHI:  Yeah.  I'm waiting on the 

opinion.  I really can't anticipate what people may do, 

like go down the slippery slope of, well, what if this 

happens and what if that happens, but essentially what I 

am saying is that any member of the Commission can request 

to communicate with the attorney and that the attorney 

keep them apprised of what's going on in the litigation.  

To the extent that the attorney's keeping apprised another 

member of the Commission as to what's going on in the 

litigation.  So, you know, I don't know what else to say.  

CHAIRMAN DELANIS:  Well --

MS. ECHI:  But that you can't make 

decisions and vote on matters and deliberate open 

decisions through -- outside of a public meeting.  But any 

attorney can request to be informed and keep -- kept 

apprised in the same manner as the Chair is kept apprised 

as to what's going on in the litigation. 

CHAIRMAN DELANIS:  All right.  I do 

have a question.  Ms. Herzfeld, in our engagement letter 

with our attorneys, it's stated that the Chair shall be 

the main point of contact with the attorneys concerning 
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the litigation.  Are you suggesting that that be changed?  

COMMISSIONER HERZFELD:  Yes, sir.  

CHAIRMAN DELANIS:  Okay.  Okay.  Well, 

we have a -- we've got a motion and a second.  

All in favor, say, aye.

(Ayes spoken.)  

CHAIRMAN DELANIS:  All opposed, say, 

nay.

(Nays spoken.)  

CHAIRMAN DELANIS:  The motion fails.  I 

believe we've got two yeses and three noes.  Commissioners 

Herzfeld and Starling say yes and Commissioners Davis, 

Evans and Delanis say no.  

We've got a resolution from our lawyers 

in front of us, does anybody have -- is there any further 

discussion of the resolution?

(No response.)

CHAIRMAN DELANIS:  All right.  Is there 

a motion?  

COMMISSIONER DAVIS:  On the advice of 

the counsel that we've retained, I do make a motion on the 

three last paragraphs that they have shown to the 

Commission in moving forward with our litigation. 

CHAIRMAN DELANIS:  Is there a second?

COMMISSIONER EVANS:  Second that 
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motion. 

CHAIRMAN DELANIS:  Okay.  Any further 

discussion?

(No response.)  

CHAIRMAN DELANIS:  No.  All in favor, 

say, aye.

(Ayes spoken.)  

CHAIRMAN DELANIS:  Opposed?

(Nays spoken.)

CHAIRMAN DELANIS:  Okay.  We have three 

to two.  Commissioners Davis, Evans and Delanis, yes.  And 

commissioners Herzfeld and Starling no.

Now, Commissioner Starling, you had 

suggested a -- 

PROFESSOR BLUMSTEIN:  Mr. Chair, could 

I?  

CHAIRMAN DELANIS:  Yes. 

PROFESSOR BLUMSTEIN:  We have a notice 

of appeal that we've prepared that we're ready to file.  

And I just want to let everybody know now that this vote 

has taken place that I am going to ask Mr. McMullen to 

have his law firm, the Bradley firm, file that notice of 

appeal.  It's just a piece of paper.  

CHAIRMAN DELANIS:  Right.

PROFESSOR BLUMSTEIN:  It doesn't 
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require any research or anything.  It's just a piece of 

paper that triggers the appeal.  And so I'm going to ask 

him -- we have half -- what is it?  Half an hour, so I 

think 5 o'clock.  So I'm going to ask him to excuse 

himself for this purpose and get that done. 

CHAIRMAN DELANIS:  Now, let me ask you 

this, is there a plan that the notice of appeal will be 

filed and will there be any expectation of asking the 

Supreme Court to reach down, et cetera?  

PROFESSOR BLUMSTEIN:  No.  We can't -- 

we thought -- this is the fine line.  We thought we were 

authorized to do the preparatory work, but not the work 

itself.  Notice of appeal is just boilerplate.  There is 

no filling in some blanks.  There is no research or 

anything.  The other stuff, the motion to expedite, the 

motion to reach down, all that requires substantive work.  

We didn't feel that we wanted to do that in advance of the 

decision of the Commission to go forward.  So we're not 

ready to do that yet, but we will turn our attention right 

to it and we'll get that done just as quickly as we can.  

CHAIRMAN DELANIS:  When do you think 

that will be ready?  Because I think -- 

PROFESSOR BLUMSTEIN:  But the process, 

Mr. Commissioner, Mr. Chairman, is before you can do a 

reach down, you've got to do the notice of appeal and it 
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has to be docketed.  

CHAIRMAN DELANIS:  Right.

PROFESSOR BLUMSTEIN:  And it won't be 

docketed today.  It probably won't be docketed until 

Monday. 

CHAIRMAN DELANIS:  Sure. 

PROFESSOR BLUMSTEIN:  So we will be 

able to file a reach-down motion within a couple or three 

days of next week -- early next week.  Don't lock me into 

a particular day because I can't give you a particular 

day, but we have not pre-prepared the work because we 

didn't -- we wanted to be sure that we were within our 

authorization.  And now that we have the authorization, we 

will go as we've been going for the last month or so where 

there is no waking hour.  But we're going to -- 

CHAIRMAN DELANIS:  Sure. 

PROFESSOR BLUMSTEIN:  We're going to 

file this notice of appeal.  We're -- our thought process, 

not with the chair but our thought process has been to 

move for unparallel fronts, a motion to reach down at the 

Supreme Court, and also motion to expedite at the Court of 

Appeals.  

CHAIRMAN DELANIS:  All right.  And the 

reason I'm asking these questions is that the next item on 

the agenda is set date and time of next meeting.  And I'm 
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thinking what I'm hearing from some of the commissioners 

is that more communication is -- is being sought.  So what 

I would like to do is set a time and date of the next 

meeting so that you can give us a little more fulsome 

description of the strategy going forward, et cetera for 

the appeal and at that time we can make a decision as to 

whether or not it will be executive session or whether it 

will be a transparent open session as we've done in the 

past, at least since April of this year. 

PROFESSOR BLUMSTEIN:  Yeah.  I'm 

guessing that we won't have an answer on the reach-down 

motion for a while, meaning days.  We're not going to -- 

you know, the Supreme Court rarely grants these.  

Sometimes they do. 

CHAIRMAN DELANIS:  Right. 

PROFESSOR BLUMSTEIN:  And so, you know, 

the motion to reach down I think makes sense.  It takes 

one step out of the process and gives the Supreme Court a 

chance to weigh in on this issue with a fully-developed 

record, but I can't speak for the Court.  What I can say 

is that Metro has moved to expedite all along in the trial 

court and we've cooperated with that.  And I think, you 

know, this is a little odd, but the chief counsel for 

Metro is sitting at this table and has been very quiet, as 

is appropriate, I think, but not easy I'm sure for her.  
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And so at some point she knows what we're going to do.  

We've kind of tipped our hand what we're going to do and 

we'll see whether she's in a position of adversary or not 

for expedited review.  But if the past is prolonged, we 

had expedited review all along in Chancellor Perkins's 

court and we're going to ask for expedited review in the 

Court of Appeals and then reach down into the Supreme 

Court. 

CHAIRMAN DELANIS:  Well, and what I 

would like to do if possible, is to pick a date when you 

can give us more detail.  Maybe give us -- I don't think 

we can expect to get a brief or anything like that, but, 

you know, maybe some bullet points of that will -- that 

will hopefully communicate more to the other commissioners 

about what we're going to do. 

PROFESSOR BLUMSTEIN:  And, you know, 

again, I don't know what's going on.  We may have to 

cancel a meeting or so forth.  I would prefer --

CHAIRMAN DELANIS:  Sure. 

PROFESSOR BLUMSTEIN:  I would prefer 

that since I'm now permitted to communicate with you about 

just kind of garden variety things, that if there is an 

event where we think something is going to happen that the 

Commission wants to either know about or be involved with, 

that we can ask you in consultation with you to set a 
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meeting on an expedited basis.  Right now, you know, to do 

it more than -- to have a meeting more than a week from 

today, I don't think we're going to have much to report to 

you in a week from today.  If you say ten days, maybe 

that's better. 

CHAIRMAN DELANIS:  Well, what about ten 

days?  Because what my concern is, is that the 

commissioners all have busy schedules and unless we can 

get something nailed down while we're all here and then 

kind of hold those dates, recognizing that we can cancel 

them --

PROFESSOR BLUMSTEIN:  That would be --

CHAIRMAN DELANIS:  They're easier to 

cancel than they are to schedule.  

PROFESSOR BLUMSTEIN:  That would be 

fine.  And we can also update the Commission, and we've 

done that through you, Mr. Chair, but we want to keep the 

Commission -- all the Commission -- let me reemphasize 

that again.  Commissioner Herzfeld, I want to give you 

that reassurance, our view is to represent the body of the 

Commission, which includes all the commissioners.  And so 

we can send e-mails, but probably through the Chair for 

forwarding.  But to be sure that all the members and the 

chief of staff are on that e-mail chain. 

CHAIRMAN DELANIS:  Well, let me say 
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that I don't need to get -- you can send them directly. 

PROFESSOR BLUMSTEIN:  Okay. 

CHAIRMAN DELANIS:  I'm concerned that 

if I don't get an e-mail and don't forward it on 

immediately that, you know, that's going to cause some 

concern. 

PROFESSOR BLUMSTEIN:  That's fine. 

CHAIRMAN DELANIS:  And I don't -- 

sometimes I check my e-mails constantly, but there may be 

hours that I don't. 

PROFESSOR BLUMSTEIN:  Easy enough.  If 

we think that there's something that the Commission would 

want to know or dated some event occurs that we think is 

appropriate, we will send the e-mail out directly to all 

Commission members and so forth.  We want to be -- you all 

involved as much as possible, but we don't want the 

process of consultation to slow down this process.  And I 

think that's the concern -- practical concern I have.  I 

can assure all the commissioners that when we settle the 

case, that there's no nefariousness going on, it was just 

a question of clearing the decks and letting us defend 

this case in the best way we could. 

CHAIRMAN DELANIS:  You say settle the 

case.  You're just talking about -- 

PROFESSOR BLUMSTEIN:  I don't mean 
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settle the case.  To work on the case and do the process. 

CHAIRMAN DELANIS:  Okay.  Sure.  Ten 

days I think takes us to July 5th.  And that may be a 

problem for some people if they're out of town for the 4th 

of July.  But what about --

(Inaudible.)

CHAIRMAN DELANIS:  Okay.  So then what 

about July 6th?  Is that a day that people can meet?  

COMMISSIONER HERZFELD:  I can do it in 

the morning. 

CHAIRMAN DELANIS:  Okay.  All right.  

All right.  Commissioner Herzfeld, what time in the 

morning is good for you?  

COMMISSIONER HERZFELD:  The earlier the 

better.  I don't want to bring everybody here at 8:00, but 

8:00 would be great.

CHAIRMAN DELANIS:  8:00 would be great?

COMMISSIONER HERZFELD:  Yeah.  I have 

to get on the road afterwards. 

CHAIRMAN DELANIS:  Oh, really?

COMMISSIONER HERZFELD:  Yeah.

CHAIRMAN DELANIS:  Okay.  Are you guys 

okay with 8:00?  Okay.  Mr. Starling, 8 o'clock.

COMMISSIONER STARLING:  I was for 7:00.  

CHAIRMAN DELANIS:  Okay.  8 o'clock.  8 
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o'clock July 6th here I expect.

COMMISSIONER DAVIS:  Question.  

(Inaudible.)

CHAIRMAN DELANIS:  Okay.

COMMISSIONER DAVIS:  Is the ten days 

just -- an arbitrary number as to -- 

CHAIRMAN DELANIS:  Well, it's because 

-- I think Professor Blumstein thought ten days would 

be -- give him enough time so he could fill everybody in 

and -- 

PROFESSOR BLUMSTEIN:  There is no magic 

to the ten days.  Just -- 

CHAIRMAN DELANIS:  In fact, the 6th is 

11 days.  

COMMISSIONER DAVIS:  That's kind of why 

I was asking.  Not necessarily ten days. 

CHAIRMAN DELANIS:  There's no legal --

PROFESSOR BLUMSTEIN:  No, there's no 

magic to the ten days.  It's just sooner than ten days I 

don't think we'll have anything to report.  It would be 

pointless.  

COMMISSIONER DAVIS:  I guess -- 

PROFESSOR BLUMSTEIN:  So if there is a 

better day for you, for the commissioners, we can --

COMMISSIONER DAVIS:  I guess I'm 
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looking at being the practical guy, you know, with 

everybody's got -- right there, the 5th is the holiday and 

whatever -- it's -- would the following, the 12th be more 

practical?  There's no pressing point. 

COMMISSIONER HERZFELD:  I'm out of town 

on the 12th. 

CHAIRMAN DELANIS:  What about the 7th, 

the next day?  

COMMISSIONER HERZFELD:  I'm also out of 

town then.  I've got that trial to prepare for so I'm 

going to be traveling a lot.  If we're allowed -- I don't 

know that Metro's extended it, the ability to let me call 

in or Zoom.  If we were allowed to do, I'm perfectly -- 

CHAIRMAN DELANIS:  I don't think so. 

COMMISSIONER HERZFELD:  The State. 

PROFESSOR BLUMSTEIN:  Which days, 

Commissioner are you out?  

COMMISSIONER HERZFELD:  Pretty much the 

month of July.  So I'm available the morning of the 6th or 

all day on the 5th, which I understand is a holiday.  So 

if I can't make it, I understand.

CHAIRMAN DELANIS:  Okay.

COMMISSIONER HERZFELD:  Didn't stop us 

on elections. 

CHAIRMAN DELANIS:  So it sounds to me 
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like July 6th at 8 o'clock is the best for everybody.

COMMISSIONER HERZFELD:  If it works. 

CHAIRMAN DELANIS:  Can we do that?  All 

right.  Thank you.

COMMISSIONER HERZFELD:  I'll make a 

motion to adjourn. 

CHAIRMAN DELANIS:  Thank you.  All 

right.  We have our motion to -- wait a minute.

COMMISSIONER EVANS:  Do we need to 

order to cancel the July 27th -- 

COMMISSIONER HERZFELD:  We just noted 

to do it. 

CHAIRMAN DELANIS:  Yes.  And the staff 

is -- they've -- they stopped any steps to do that days 

ago.  That's part of the resolution. 

COMMISSIONER HERZFELD:  You already did 

that. 

CHAIRMAN DELANIS:  Okay.  Well, we have 

a motion to adjourn.  Do we have a second?  We have a 

motion and a second.  Do we have a third and I think we 

probably have a fourth and a fifth.  

All in favor, say, aye.

(ayes spoken.)

CHAIRMAN DELANIS:  No opposition.  The 

motion carries.  
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Thank you, all.

(End of recording.)
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STATE OF TENNESSEE )
COUNTY OF WILLIAMSON )

I, LINDA WORLEY, LCR, Licensed 

Court Reporter in and for the State of Tennessee at large,

DO HEREBY CERTIFY that the 

foregoing was taken at the place set forth in the caption 

thereof; that the proceedings of said were 

stenographically reported by me in shorthand; and that the 

foregoing pages constitute a true and correct 

transcription of said proceedings to the best of my 

knowledge, skills and ability.

I DO FURTHER CERTIFY that I am not 

related to nor an employee of counsel or any of the 

parties to the action, nor am I in any way financially 

interested in the outcome of this action.

IN WITNESS WHEREOF, I have 

hereunto affixed my official signature and seal of office 

July 7, 2021, at Brentwood, Tennessee.

       S/ Linda Worley
________________________________
Linda Worley, LCR
LCR #124, Expires 6-30-22
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THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE 
AT NASHVILLE 

 
4 GOOD GOVERNMENT AND THE 14,0101 REGISTERED ) 
VOTERS WHO SIGNED THE NASHVILLE TAXPAYER  ) 
PROTECTION ACT,      ) 
 Plaintiffs,       ) 
         )      CASE NO. 21-300-IV 
v.          ) 

         ) 
THE DAVIDSON COUNTY ELECTION COMMISSION )  
AND THE METROPOLITAN GOVERNMENT    ) 
OF NASHVILLE-DAVIDSON COUNTY    ) 
 Defendant.       ) 
 

AMENDED 
EXPEDITED VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT, 

INJUNCTION, WRIT OF MANDAMUS, AND REQUEST FOR A TEMPORARY 
RESTRAINING ORDER (TRO) AND/OR INJUNCTION 

 
Come now the Plaintiffs, 4 Good Government (“4GG”) and the 14,010 Registered Voters, 

who signed the 2021 Nashville Taxpayer Protection Act (“2021 NTPA”), and hereby seek relief 

from the Defendant’s willful, calculated, and persistent refusal to place a duly-qualified petition to 

amend the Metropolitan Charter of Nashville-Davidson County (“Metro Charter”) on the June 14, 

2021 ballot.  The Davidson County Election Commission (“Election Commission”) has engaged 

in voter suppression.  The Election Commission’s Administer of Elections has stated publicly its 

intention to engage in further voter disenfranchisement.  

NEW INFORMATION OBTAINED SINCE FILING THE ORIGINAL PETITION 

Plaintiffs would advise the Court that when the original complaint was filed on April 

2, 2021, it was due to pervasive rumors that the Election Commission was not going to count 

and/or verify the proffered signatures.  On April 6, 2021, the Administered of Elections 

(“AOE”) Jeff Roberts publicly stated the DCEC was in fact in the process of verifying 

 
1 14,010 signatures were submitted to the Metro Clerk on March 25, 2021, and hundreds have since been received. 

E-FILED
4/15/2021 11:24 AM
CLERK & MASTER

DAVIDSON CO. CHANCERY CT.

E-FILED
7/13/2021 8:44 AM

CLERK & MASTER
DAVIDSON CO. CHANCERY CT.
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signatures and that over 12,200 had been verified.  At a DCEC meeting on April 8, 2021 the 

AOE announced that 12,398 signatures had been verified.   Accordingly, 4 Good Government 

(“4GG”) has met the required signature limit based on the August 2020 “preceding general 

election.” (See Metro Charter § 19.01).  The DCEC is meeting this Saturday, April 17, 2021, 

to review an independant legal opinion on the signature requirement.  Accordingly, this 

Complaint has been significantly amended to reflect these facts.  However, the DCEC has 

not yet voted on placing this matter on the ballot, so this complaint is not moot. 

In this facial and as-applied action brought under the First and Fourteenth Amendments to 

the United States Constitution, Plaintiffs seek both to enjoin Defendant from refusing 1) to count 

and verify signatures correctly based on ten-percent (10%) of the number of voters in the 

“preceding general election,” 2) to place the duly-qualified ballot on a June 14, 2021 election date, 

and 3) to recover monetary damages from Defendant under 42 USC 1983. (See Monell v 

Department of Social Services, 436 US 658 (1978).  Plaintiffs seek an expedited hearing on this 

matter as time is of the essence to place a duly-qualified citizen-sponsored ballot on a June 

14, 2021 election date.  As grounds for their Complaint, Plaintiffs would show the Court as 

follows:  

 

JURISDICTION 

1. This Court has proper jurisdiction and venue.  

APPLICABLE LAW AND ISSUE 

2. Section 19.01 of the Davidson County Charter provides, inter alia. 

"This Charter may be amended subsequent to its adoption in the following manner: 
"'An amendment or amendments may be proposed ... (2) upon petition filed with 
the metropolitan clerk: signed by ten (10) per cent of the number of the registered 
voters of Nashville-Davidson County voting in the preceding general election, the 
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verification of the signatures to be made by the Davidson County Election 
Commission and certified to the metropolitan clerk. . . . 

"The metropolitan clerk shall immediately certify to the county commissioners of 
election a copy of such resolution or petition and it shall thereupon be the duty of 
said commissioners of election to hold a referendum election with respect thereto…  

"'The council shall not adopt a resolution proposing amendments to this Charter 
more often than twice during the term of office of members of said council, nor 
shall any such amendment or amendments be submitted by petition more often than 
once in each two years." (emphasis added) 

As articulated by the Court of Appeals “the question is, which prior election is the 

“preceding general election” for Metro Charter § 19.01 purposes.  Fraternal Order of Police 

et al v Metropolitan Government of Nashville Davidson County, Tennessee et al, 582 S.W.3d 212, 

218, 2019 Tenn.App.  (“FOP v Metro.”).  In FOP v Metro, the Appellate Court analyzed in detail 

which elections qualified as a “proceeding general election” under Metro Charter § 19.01 to 

determining signature requirements.  

 

PARTIES 

3. Plaintiff, 4 Good Government (“4GG”), is the proponent of a Charter amendment 

ballot initiative called the “2021 Nashville Taxpayer Protection Act.” (“2021 NTPA”) (Exhibit A.)  

The 2021 NTPA is at issue in this proceeding.  4GG represents the interests of itself, its members, 

and all Davidson County registered voters who signed the initiative petition to qualify said 

initiative for the ballot and wish to have the opportunity to vote for or against each initiative at the 

June 14, 2021 election. 

4.  Plaintiffs, the 14,010 Registered Voters who signed the Nashville Taxpayer 

Protection Act (“14,010 Registered Voters”), are registered voters who reside in Davidson 

County, Tennessee, and signed the 2021 NTPA.  
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5.   Defendant, the Metropolitan Government of Nashville-Davidson County 

Tennessee (“Metro” or “Metro Government”) is a metropolitan government authorized and 

created by the State of Tennessee pursuant to Article XI, Section 9, of the Constitution of 

Tennessee and in conformity with Tennessee Code Annotated § 7-1-101, et seq.   

6. Defendant, Davidson County Election Commission (“Election Commission"), is 

the local election oversight body and claims to be a separate instrumentality from the Metropolitan 

Government of Nashville-Davidson County.  It is regulated by Tennessee statute and serves as the 

county agency required by Charter § 19.01 to count and verify signatures and hold a referendum 

on the 2021 NTPA initiative. 

Facts 

7. In February 2021, 4GG commenced to collect signatures for the 2021 NTPA ballot 

petition.  The Petition stated June 14, 2021 as the election day when Davidson County registered 

voters would cast their ballots for or against the 2021 NTPA’s Charter Amendments. 

8. On March 25, 2021, 4GG submitted over 14,010 signatures to the Metropolitan 

Clerk’s Office.  Plaintiffs’ initiative satisfied all of the procedural requirements proscribed by law, 

exceeded the signature threshold required by Metro Charter, and fully complied with state and 

local laws.   

9. On March 26, 2021, various media organizations began to report that the Election 

Commission’s Administrator of Elections (“AOE”), Jeff Roberts, claimed both that 4GG had not 

submitted a sufficient number of signatures and that the signature threshold is in excess of 33,000.  

10. On information and belief, the Metropolitan Government’s Department of Law 

(“Metro Legal”) has conducted secret meetings2 with the Election Commission and its 

 
2 It is undisputed that Metro Legal endeavored to derail the prior NTPA in September 2020.  It met secretly with the 
Election Commission and/or its Commissioners in a non-public meeting on September 18, 2020.  Metro Legal is 
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Commissioners to formulate a strategy for additional voter suppression to prevent the citizens’ 

Petition being placed on the June 14, 2021 ballot.   

11. On or about Thursday, March 25, 2021, Tennessean reporter Yihyun Jeong 

contacted undersigned Counsel3 and asked about Mr. Jeff Roberts’ statement concerning the 

inflated signature requirement. Mr. Roberts stated the November 2020 election results determined 

the signature requirement.  (Exhibit B).  

12. On or about April 1, 2021, the Election Commission gave notice on its website of 

its next meeting set for April 6, 2021.  As of April 2, 2021, no meeting agenda had been published.   

13. On April 6, 2021, the Election Commission met to discuss the 2021 NTPA and 

announced its next meeting for April 8, 2021.  AOE Jeff Roberts further announced the Election 

Commission’s workers had verified over 12,200 signatures.   

14. During the April 8, 2021 Meeting, the Commissioners voted to hire Vanderbilt 

University’s School of Law professor, James Blumstein, to provide a legal opinion on the required 

number of signatures based on the “preceding general election.” 

15. During the April 8, 2021 meeting, AOE Jeff Roberts announced the Election 

Commission’s workers verified at least 12,398 signatures.  This number exceeds the 12,142 which  

he stated publicly in October 2020 was required.    

16. Under Metro Charter § 19.01, the number of signatures required is “ten (10) per 

cent of the number of the registered voters of Nashville-Davidson County voting in the preceding 

general election.” 

 
believed to have met again days later on September 22th and 25th and possibly on other dates.  The “legal advice” given 
was never discussed in a public meeting as required by the Tennessee Open Meetings Act, § 8-44-101(a). 
3 Counsel believes the date was March 25th but may be mistaken as to the actual date. 
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17. The 12,142 number is presumably based on the 121,420 total voters who voted in 

the 2020 August election.  This total includes voters in state and federal primaries. 

18.  On or about April 14, 2021 the Election Commission announced it was having a 

meeting on Saturday, April 17, 2021.   

19. The “preceding general election” for which the signatures requirement is based is 

the August 6, 2020, general election for the Davidson County Assessor of Property.  

20. On August 6, 2020, the Election Commission conducted a primary election for state 

and federal offices.  Under Metro Charter § 19.01 a “preceding general election” specifically 

excludes persons voting either in state and federal primaries, or in special elections.  Metro Legal 

made this argument in its Appellee Brief filed in the Fraternal Order of Police et al v Metropolitan 

Government of Nashville Davidson County, Tennessee et al. (Exhibit C). The Court adopted 

Metro’s reasoning in its opinion. (Exhibit D).  

21. On August 6, 2020, the Election Commission conducted a special election to elect 

a Chancellor for Part I of the Davidson County Chancery Courts.  This special election was 

required due to the retirement of Chancellor Claudia Bonnyman in 2019.  Under Metro Charter § 

19.01, ballots cast in a special election do not count toward the number of persons voting in a 

“preceding general election.” (See Metro’s Appellee Brief, Ex. C). 

22. On August 6, 2020, the Election Commission conducted a second special election 

to elect a Criminal Court Judge for Division 4 of the Davidson County Criminal Courts.  This 

second special election was required due to Judge Seth Norman’s 2018 retirement.  Under Metro 

Charter§ 19.01, ballots cast in a special election do not count toward the number of persons voting 

in a “preceding general election.” (See Metro’s Appellee Brief, Ex. C).  

23. On August 6, 2020, the Election Commission conducted a third special election to 

elect a Metro Trustee.  This third special election was required due to the Charlie Cardwell’s 2019 
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death.  Under Metro Charter § 19.01, ballots cast in a special election do not count toward the 

number of persons voting in a “preceding general election.” (See Metro’s Appellee Brief, Ex. C).  

24. On August 6, 2020, the Election Commission also conducted a general election 

under Metro Charter § 19.01 to elect the Assessor of Property.  According to the Election 

Commission’s certified election results published on its web site, 93,197 registered voters voted 

in this general election. (Exhibit E). 

25. Pursuant to Metro Charter § 19.01, 4GG is required to submit 9,319 signatures – 

ten percent (10%) of registered voters who voted in this “preceding general election.” 

26. Under Metro Charter § 19.01, registered voters casting ballots in either a special 

election, or in state and federal elections do not count toward the number of persons voting in a 

“preceding general election.” (See Metro’s Appellee Brief, Exhibit C, FOP v Metro, Ex. D “Our 

holding in Wise was that the phrase "preceding general election" as used in Section 19.01 of the 

Charter refers to municipal general elections, not to state or federal general elections,” p. 218).  

27. At the April 14, 2021 Election Commission meeting, AOE Jeff Roberts opined 

erroneously that the November 2020 election was the “preceding general election.”  However, the 

November 2020 election was a “state and federal” election date which also included a special 

election for District 4 School Board in which 30,845 registered voters voted, making a mere 3,084 

signatures the ten percent (10%) required for a Charter Amendment. (Exhibit F).  School Board 

District 4 contains approximate 11.1% of the Davidson County registered voters. (Exhibit G).   It 

also comprises Metro Council districts 11, 12, 14 & 15 making up 11.4% of the Metropolitan 

Council Districts. (Exhibit H).   

28. AOE Jeff Roberts asserted the Metro Charter Article § 19.01 required the voters 

participating in the November 2020 state and federal elections to be included in calculating the 

number of voters in the “preceding general election.” 
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29. On or about April 14, 2021, the Election Commission announced that a meeting 

would be held on Saturday, April 17, 2021.  On information and belief, the Election Commission 

will discuss the independent legal opinion requested from outside counsel. 

30. Shortly after the April 6, 2021 Election Commission Meeting, a fraudulent 

“organization” mailed a coercive letter to Davidson County registered voters who signed the 2021 

NTPA.  These letters grossly mislead registered voters to attempt to “rescind” their signatures from 

an NTPA Petition based on false and contrived reasons.  The fraudulent entity also initiated a 

harassing robocall telephone campaign to coerce voters. 

31. The “organization” behind the letters and robocalls is a phony entity calling itself 

“Citizens for Responsible Government.”  Said entity has not been an active non-profit corporation 

for over ten (10) years and dissolved in February 2011, according to the Tennessee Secretary of 

State’s website. 

32. On information and belief, “Citizens for Responsible Government” is a front 

organization created by Metro Government and/or NTPA opponents to sow doubt and propagate 

misinformation with registered voters through lies and confusion concerning the 4GG’s Charter 

Amendments. 

33. On information and belief, an Election Commission employee clandestinely 

provided the list of verified signatures in electronic form to the fraudulent “Citizens for 

Responsible Government” for the surreptitious purpose of suppressing the voters’ right to file a 

duly qualified Petition and vote on the same. 

34. In the alternative, a Metro Government employee or elected official purloined the 

list of registered voters’ verified signatures and addresses in electronic form and then clandestinely 

transmitted the same to the fraudulent “Citizens for Responsible Government” (or accomplices) 
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for the surreptitious purpose of suppressing the voters’ right to file a duly qualified Petition and 

vote on the same.    

35. On information and belief, the Election Commission operates in concert with the 

Metro Government and its Department of Law to suppress the voters’ right to file a duly qualified 

Petition and vote on the same.    

36. The Metro Government and its legal department have a documented history of 

engaging in illegal, dishonest, and/or unethical conduct to suppress the voters’ right to file a duly 

qualified Petition and vote on the same.  These actions include but are not limited to: 

a. Conducting non-public meeting(s) held between Metro Legal and the Election 
Commission and/or Commissioners prior to September 18, 2020 related to 
4GG'S 2020 NTPA ballot initiative. 

b. Conducting a non-public meeting held between Metro Legal and the Election 
Commission and/or the Commissioners on September 22, 2020. The “legal 
advice” given was never discussed in a public meeting as required by the 
Tennessee Open Meetings Act, § 8-44-101(a). (“TCA § 8-44-101(a).”) 

c. Director of Law, Robert “Bob” Cooper’s September 21, 2020 letter to 4GG's 
Counsel in which he defends his secret September 18, 2020 non-public meeting 
as being due to “treats of litigation4.”  There were no “treats of litigation” prior 
to the secret meeting being scheduled or late September 17, 2020 

d.  Conducting a non-public meeting held between Metro Legal and the Election 
Commission on September 22, 2020. The “legal advice” given was never 
discussed in a public meeting as required by TCA § 8-44-101(a). 

e. Conducting a non-public meeting held between Metro Legal and the Election 
Commission on September 25, 2020. The “legal advice” given was never 
discussed in a public meeting as required by TCA § 8-44-101(a). 

f. On information and belief, an additional non-public meeting held between 
Metro Legal and the Election Commission.  The “legal advice” given was never 
discussed in a public meeting as required by TCA § 8-44-101(a). 

 
4 On September 17, 2020, at approximately 5:22 PM, the Tennessean published an article online entitled “Election 
Commission to meet privately as push to Nashville property tax vote heads for legal brawl.”  A reporter contacted 
Counsel for his opinion on these secret meetings and advised 4GG would commence legal action if the Petition was 
not placed on the ballot.  Counsel’s first knowledge of the secret meeting came from the Tennessean reporter. 
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37. In each of the foregoing instances, the Metro Government acted in concert with the 

Election Commission to conspire to suppress the voters’ right to vote on the Charter Amendments 

contained in the 2021 NTPA. 

 

COUNT I:  VIOLATIONS OF SECTION 19.01, ET SEQ 

38. Paragraphs numbered 1-37 are hereby incorporated as though set forth in their 

entirety. 

39.  Metro Charter § 19.01 places a duty on the Election Commission to count and verify 

the signatures of registered voters who signed a Petition advanced under this section. 

40. On April 17, 2021, 4GG anticipates the Election Commission will use a false and 

erroneous signature requirement to justify its refusal to place the 2021 NTPA on the June 14, 2021 

ballot.  Such intentional and planned voter suppression is illegal, immoral, and violates the Charter.  

41. The Election Commission’s possible refusal directly contradicts its previous 

actions under similar circumstances.  In FOP v Metro, the Court of Appeals quoted Metro’s 

opposition to the FOP’s motion to expedite the appeal: 

Metro expressly stated to this [Appellate] court: 
 

There is no harm in having the public go ahead and vote on the referendum, 
now that the election process has begun. If this Court decides that there were 
an insufficient number of signatures to place the proposed charter 
amendment on the ballot, there is a remedy - the results can be treated as a 
nullity . . . . 
Petitioner's citations to cases considered moot are not relevant to this case . 
. . . In this case, the FOP et al. have brought their case before the election is 
to be held and have not waited many months before asking the case to be 
expedited. There is no reason that this case cannot be resolved in due course 
by the appellate courts. 

 
In contrast, now, post-election, when CON seeks to dismiss the case for failure to 
file an election contest, Metro reverses direction like a boomerang, and says, in 
effect, "This case is really an election contest to void the election. 
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FOP v. Metro, 582 S.W.3d 212, 216 (Tenn. Ct. App. 2019)(italics in original)(bold added) 
 

In the present case, Metro and the Election Commission will no doubt once again “reverse 

its direction like a boomerang” when convenient – all in an active and calculated attempt to bypass 

voters’ right to vote on a ballot initiative.  

42. The announcement of the Election Commission's intention to refuse to discharge 

its § 19.01(2) duties substantially and financially injures Plaintiffs, and over 430,000 registered 

voters in Davidson County.  

43. This injury could be remedied by declaring the signature requirement threshold lies 

at 9,319 and by forcing the Election Commission to admit the 9,319 threshold has been met.  

 
COUNT II: VIOLATIONS OF CONSTITUTIONAL RIGHTS 

 
44. Paragraphs numbered 1- 43 are hereby incorporated as though set forth in their 

entirety. 

45. The First Amendment to the U.S. Constitution, incorporated against the States and 

their subdivisions by the Fourteenth Amendment to the U.S. Constitution, and the Equal Protection 

and Due Process Clauses protect the circulation and voting on initiative proposals. 

46. Restrictions on such First Amendment rights are subject to strict scrutiny. 

47. Restrictions on such First Amendment rights must be narrowly tailored and 

justified by compelling state interests, which must be clearly defined and described prior to 

implementation. 

48. No compelling state interest exists for the Election Commission either to legally 

refuse to uphold its duties under § 19.01(2), or as articulated in the Commission’s deliberations.  

Accordingly, the petition must be included on the June 14, 2021 ballot. 
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49. The refusal to count and verify signatures and hold a valid referendum election 

required by § 19.02 is unconstitutional and violates the First Amendment rights of the Plaintiffs 

and all Davidson County voters.  Holding the referendum election remedies such violations. 

50. The Election Commission’s refusal to perform its ministerial duty to count and 

verify the signatures and to place the initiative on the ballot is arbitrary, capricious, and violates 

the Due Process Clause of the United States Constitution. 

51. The Election Commission’s refusal to deny Plaintiffs the ability to place a 

referendum on the ballot is arbitrary, capricious, and violates the Equal Protection Clause of the 

United States Constitution.  Damages for such violations may be recovered under federal law.  

52. The Election Commission’s expected decisions both to refuse to place Plaintiffs' 

initiative on the June 14, 2021 election ballot is premised on its self-serving belief that 1) the 

required number of signatures exceeds 33,000, 2) the content and/or subject matter of Plaintiff's 

initiative could contradict state law, or 3) the content and/or subject matter could be 

unconstitutional under the State Constitution, thereby unenforceable and have no effect.  

53.  The Election Commission’s decision to refuse to place Plaintiffs’ initiative for the 

June 14, 2021 election ballot is a content-based restriction on Plaintiffs' speech.  

54.  The Election Commission’s decision to refuse to place Plaintiffs’ initiative from 

the June 14, 2021 election ballot is neither based on, nor governed by, content-neutral, objective 

standards proscribed according to law.  

55. The Election Commission’s decision to refuse to place Plaintiffs’ initiative from 

the June 14, 2021 election ballot is neither mandated, nor required by the Tennessee Election 

Commission. 

56. Courts have the authority to issue mandamus when a government official fails to 

perform a legal duty and clearly violates state law.  Under Tennessee law, a court may issue a writ 
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of mandamus "where a plaintiff's right to the relief sought has been clearly established, the 

defendant has a clear duty to perform the act the plaintiff seeks to compel, and 'there is no other 

plain, adequate, and complete method of obtaining the relief to which one is entitled.'" Manhattan, 

Inc. v. Shelby Cnty., No. W2006-02017-COA-R3-CV, 2008 Tenn. App. LEXIS 136, 2008 WL 

639791, at *7 (Tenn. Ct. App. Mar. 11, 2008) (quoting Cherokee Country Club, Inc. v. City of 

Knoxville, 152 S.W.3d 466, 479 (Tenn. 2004)). Gentry v. Casada, No. M2019-02230-COA-R3-

CV, 2020 Tenn. App. LEXIS 416, at *15 (Ct. App. Sep. 17, 2020). 

57. Mandamus is not an adequate substitute for the de novo judicial review of executive 

decisions restraining speech required by the First and Fourteenth Amendments to the United States 

Constitution.  See Schmitt v. Husted, 341 F.Supp.3d 784 (2018), converted to permanent 

injunction, 2019 WL 517666 (S. D. Ohio 2019) (enjoining Ohio's law authorizing only mandamus 

review of local election board decision to remove initiative from ballot).  

58. Courts are not empowered to exercise de novo review when assessing the legality 

of a city's discretionary decision to remove an initiative from that city's ballot based on the content 

and/or subject matter of the proposed initiative. In the present case, the Election Commission’s 

actions are not discretionary.  (“[T]he Election Commission has only ministerial duties.”); Peeler 

v. State ex rel. Beaseley, 231 S.W.2d 321, 323 (Tenn. 1950) (holding that the duties of county 

election commissions are ministerial); Curtis v. State, 43 S.W.2d 391 (Tenn. 1931); Taylor v. Carr, 

141 S. W. 745, 750 (Tenn. 1911) (holding that “the duties of commissioners of election are only 

ministerial”).  

59. The Election Commission’s refusal to refuse to place the initiative on the June 14, 

2021 election ballot violates the "procedural safeguards" required by the First and Fourteenth 

Amendments when government uses content and/or subject matter to restrain a person's speech. 

See Freedman v. Maryland, 380 U.S. 51 (1965); Covenant Media of South Carolina v. City of 
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North Charleston, 493 F.3d 421, 431 (4th Cir. 2007) ("In Freedman, the Supreme Court set forth 

three procedural safeguards for a speech licensing scheme: (1) any restraint prior to judicial review 

can be imposed only for a specified brief period during which the status quo must be maintained; 

(2) expeditious judicial review of that decision must be available; and (3) the censor must bear the 

burden of going to court to suppress the speech and must bear the burden of proof once in court.'”).  

  60. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot fails to maintain the status quo by requiring the properly submitted and certified 

initiatives to remain on election ballots, pending any judicial review sought by government.  

61. Tennessee law requires that when a city decides to remove an initiative from its 

election ballot based on subject matter and/or content "expeditious judicial review of that decision" 

is immediately available as required by the First and Fourteenth Amendments. See Covenant 

Media of South Carolina v. City of North Charleston, 493 F.3d 421, 431 (4th Cir. 2007).  

62. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot is based on the content of the initiative and subject to strict scrutiny under the First 

Amendment to the United States Constitution. See Reed v. Town of Gilbert, 135 S. Ct. 2218, 2227 

(2015).  

63. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot cannot pass strict scrutiny, because it is not absolutely necessary to achieve a 

compelling state interest. See Wyman v. Secretary of State, 625 A.2d 307, 309 (Me. 1993) ("The 

potential invalidity of the subject of an initiative petition, however, is not a sufficient reason to 

pre-empt the petition process itself or to bar the discussion of the issues raised in the petition. ... 

Because the petition process is protected by the first amendment and the Secretary has advanced 

no compelling interest in executive oversight of the content of the petition prior to its circulation 

for signature, his refusal to furnish the petition form based on the content of the proposed 
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legislation impermissibly violated Wyman's rights protected by the first amendment.") (Emphasis 

added).  

64. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot is an impermissible prior restraint under the First Amendment to the United States 

Constitution. See, e.g., Shuttlesworth v. City of Birmingham, 394 U.S. 147, 150-51 (1969) ("This 

ordinance as it was written fell squarely within the ambit of the many decisions of this Court over 

the last 30 years, holding that a law subjecting the exercise of First Amendment freedoms to the 

prior restraint of a license, without narrow, objective, and definite standards to guide the licensing 

authority, is unconstitutional.").  

65. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot without objective, content-neutral standards renders the decision an impermissible 

prior restraint under the First Amendment to the United States Constitution. See, e.g., Forsyth 

County v. Nationalist Movement, 505 U.S. 123, 131 (1990) ("To curtail that risk, a law subjecting 

the exercise of First Amendment freedoms to the prior restraint of a license' must contain 'narrow, 

objective, and definite standards to guide the licensing authority.'” Id. (citations omitted).  

66. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot was done without prior judicial approval, and therefore constitutes an impermissible 

prior restraint under the First Amendment to the United States Constitution. See Covenant Media 

of South Carolina v. City of North Charleston, 493 F.3d 421, 431 (4th Cir. 2007).  

67. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot constitutes an official policy or custom of the Metropolitan Government of 

Nashville-Davidson County within the meaning of 42 U.S.C. § 1983. See Monell v. Department 

of Social Services, 436 U.S. 658 (1978).  



 16 

68.  The Election Commission’s action at all relevant times were under color of state 

and local law within the meaning of 42 U.S.C. § 1983. See Monroe v. Pape, 365 U.S. 167 (1961).  

69.  The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot will cause Plaintiffs injury-in-fact in the form of direct interference with Plaintiffs' 

First Amendment rights to associate and speak.  

70. Plaintiffs' injury-in-fact is causally connected to and fairly traceable to the Election 

Commission’s refusal to place the initiative on the June 14, 2021 election ballot.  

71.  Plaintiffs' injury-in-fact can and will be redressed by emergency injunctive relief 

forcing the Election Commission to place the initiative on the June 14, 2021 election ballot.  

72.  Plaintiffs' injury-in-fact includes financial, economic, emotional, and other injuries 

proximately caused by the Election Commission’s outrageous conduct and voter suppression 

tactics.  

73.  Plaintiffs' financial, economic, emotional, and other injuries can and will be 

redressed by an award of nominal, compensatory, and/or presumed damages from the Election 

Commission. 

A. Claim One (Facial and As-Applied First Amendment Challenges based on 
Defendant’s Content-Based Restriction) 

74. Paragraphs numbered 1-73 are hereby incorporated as though set forth in their 

entirety. 

75. Defendant's refusal to place the initiative on the June 14, 2021 election ballot, is 

based on content and/or subject matter.  

76.  The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot is subject to strict scrutiny.  
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77.  The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot is facially and as applied violates the First Amendment to the United States 

Constitution, as incorporated and applied to Defendant by the Fourteenth Amendment to the 

United States Constitution.  

78. The Election Commission’s unconstitutional action proximately caused Plaintiffs' 

injuries-in-fact.  

79. The Election Commission is liable to Plaintiffs for preliminary and permanent 

injunctive relief, declaratory relief, and monetary damages.  

B. Claim Two (Facial and As-Applied First Amendment Challenge Based on 
Impermissible Prior Restraint)  

80. Paragraphs numbered 1-79 are hereby incorporated as though set forth in their 

entirety.   

81. The Election Commission’s discretionary refusal to place the initiative on the June 

14, 2021 election ballot is an impermissible prior restraint and therefore violates the First and 

Fourteenth Amendments to the United States Constitution.  

82. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot, which was accomplished without the procedural safeguards required of prior 

restraints, violates the First and Fourteenth Amendments to the United States Constitution.  

83. The Election Commission’s refusal to place the initiative on the June 14, 2021 

election ballot both facially violates the First and Fourteenth Amendments to the United States 

Constitution and is unconstitutional as-applied to Plaintiffs' exercise of their First and Fourteenth 

Amendment rights.  

84. The Election Commission’s unconstitutional action proximately caused Plaintiffs' 

injuries-in-fact.  
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85. The Election Commission is liable to Plaintiffs for preliminary and permanent 

injunctive relief, declaratory relief, and monetary damages.  

 

COUNT III:  REQUEST FOR WRIT OF MANDAMUS  
 

86. Paragraphs numbered 1-85 are hereby incorporated as though set forth in their 

entirety. 

87. The Davidson County Chancery Court has jurisdiction to decide such matters in 

Tennessee.  Gibson’s Suits in Chancery, §41.01, 8th ed. explains: 

[It] has plenary jurisdiction to issue writs of mandamus, the object of 
which is to compel the defendant(s) to do some ministerial act which the law 
requires but provides no adequate and specific remedy in case of 
nonperformance.  It is usually resorted to where an official refuses to perform 
his duty and there is no other adequate and specific remedy for his default or 
refusal… If the duty of the official to perform the act is nondiscretionary, 
mandamus is a proper remedy even though the existence of that duty must be 
determined and adjudicated by the Court in the mandamus suit. 

88. This matter is properly before the Chancery Court for Davidson County for 

determination of the same.  The election at issue is Metro Charter Amendment and therefore 

Davidson County is the proper venue. Accordingly, this Court has jurisdiction to hear this matter 

and venue is proper pursuant to T.C.A. § 20-4-101 and § 1-3-121. 

89. The Election Commission’s actions clearly violate the Metro Charter, which sets 

out specific ministerial duties for its Commissioners.  The duty to count and verify signatures and 

to place a duly-qualified ballot on the election ballot is not a discretionary function to allow the 

Election Commission the ability to “review” the same.   

90. Plaintiffs have been harmed by the delay and uncertainty caused by the Election 

Commission’s failure to do its Charter-mandated duties.  
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91. Plaintiffs are entitled to a Writ of Mandamus directing the Election Commission to 

fulfill its duty to place a duly qualified ballot on the election ballot. 

92. At all times the Metro Government and through its Department of Law encouraged, 

cajoled, and conspired with the Election Commission to engage in the above-referenced acts and 

harm Plaintiffs. 

COUNT IV:  VIOLATION OF TENNESSEE CODE ANNOTATED § 8-44-101, ET SEQ, 
THE “OPEN MEETINGS ACT” A/K/A “TENNESSEE SUNSHINE LAW” 

AND 
DECLARATORY RELIEF 

 
 

93. Paragraphs numbered 1-92 are hereby incorporated as though set forth in their 

entirety. 

94. The secret non-public meetings between the Election Commission and the Metro 

Government through its Department of Law violate T.C.A § 8-44-101, et seq. 

95. Pursuant to § 8-44-108(c)(1) “Any meeting held pursuant to the terms of this 

section shall comply with the requirements of the Open Meetings Law, codified in this part, and 

shall not circumvent the spirit or requirements of that law.  The small judicial “carve out” for 

meetings with legal counsel require all legal advice received to be discussed at an open meeting. 

96. Nothing in T.C.A § 8-44-101, et seq. allows for multiple secret meetings without 

public knowledge or public discussion of the advice given. 

97. Plaintiffs seek an order declaring all meetings of governmental bodies with counsel 

to be known to the public and publicly discussed, pursuant to the Open Meetings Act. 

98. Plaintiffs seek an order enjoining the Election Commission and the Department of 

Law from conducting similar secret non-public meetings outside the view and knowledge of the 

public. 



 20 

RELIEF REQUESTED 

NOW THEREFORE, Plaintiffs respectfully pray this Honorable Court for the following 

relief:  

1. That the Court accept this Complaint and process issue against the Defendants; 

2. That this matter be heard on an expedited basis as soon as the Court will permit; 

3. That the Court set the accompanying motion for expedited trial, accelerated 

discovery, and enjoining the Metro Department of Law from conducting secret non-public meeting 

with the Election Commission in violation of the Tennessee Open Meetings Act, as requested;                                                                                                                           

4. That the Court issue a Writ of Mandamus / Order directing the Election 

Commission to comply with its ministerial duty to place the ballot initiative on the June 14, 2021 

election ballot; 

5. That the Court issue an Order declaring the Election Commission and Metro 

Government (Metro Department of Law) are collaterally estopped from reversing its previous legal 

interpretations of § 19.01 to the detriment of Plaintiffs; 

6. That the Court issue an Order declaring the Election Commission and Metro 

Government (Metro Department of Law) are collaterally estopped from reversing its previous legal 

interpretations of § 19.01 as it related to the definition of a “previous general election” to the 

detriment of Plaintiffs; 

7. That the Court issue an Order that enjoins and mandates the Commission to place 

the initiative on the June 14, 2021 election ballot, and thereby hold such referendum required by 

§ 19.01;  

8. That the Court make a declaration under 28 U.S.C. § 2201 that the Election 

Commission's action was facially unconstitutional under the First and Fourteenth Amendments;  
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9. That the Court make a declaration under 28 U.S.C. § 2201 that the Election 

Commission's action are unconstitutional as-applied under the First and Fourteenth Amendments;  

10. That the Court issue a temporary restraining order and/or preliminary injunction 

under 42 U.S.C. § 1983 prohibiting the Election Commission from denying placement and/or 

removing initiatives from its election ballots based on those initiatives' content and/or subject 

matter;  

11. That the Court issue a permanent injunction under 42 U.S.C. § 1983 prohibiting the 

Election Commission from refusing to place the initiatives on the election ballot based on those 

initiatives' content and/or subject matter;  

12. That the Court issue a temporary restraining order and/or preliminary injunction 

under 42 U.S.C. § 1983 directing the Election Commission to place initiatives on June 14, 2021 

election ballot;  

13. That the Court award Plaintiffs of nominal, compensatory, and/or presumed 

damages from the Election Commission and Metro Government pursuant to 42 U.S.C. § 1983;  

14. That the Court award Plaintiffs a reasonable attorney’s fee and costs pursuant to 42 

U.S.C. § 1988(b); and, 

15.   For such other relief to Plaintiffs, as the court deems equitable and appropriate, 

including reasonable attorney's fees and costs.  

 
 
Respectfully submitted: 
 
 
 
__/s/ James Roberts_______________________ 
James D. R. Roberts, Jr. Reg. No. 017537 
Creditor Law Center 
P. O. Box 331606 (Use for all mailings) 
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1700 Hayes Street, Suite 201 
Nashville, Tennessee 37203 
(615) 242-2002 office 
(615) 242-2042 facsimile 
Jim.Roberts@creditorlawcenter.com 
Counsel for the Plaintiffs 
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