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IN THE EIGHTH CIRCUIT COURT FOR DAVIDSON COUNTY, TENNESSEE 
AT NASHVILLE 

 
 
MICHELLE FOREMAN,    §  
       §    
  Plaintiff,    §    
       §    
v.       §    Case No. 23C891 
       §    
DAVE ROSENBERG,   §  JURY DEMANDED 
       § 
  Defendant.    §  
 

 
DEFENDANT’S MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S 

MOTION TO DISMISS AND TENN. CODE ANN. § 20-17-104(a) PETITION TO 
DISMISS THE PLAINTIFF’S AMENDED COMPLAINT PURSUANT TO THE 

TENNESSEE PUBLIC PARTICIPATION ACT 
 
 

I.  INTRODUCTION 

This is a performative SLAPP-suit1 filed by Plaintiff Michelle Foreman—a failed 

candidate for public office—against Dave Rosenberg, a Metro Councilmember (and 

previous victor over the Plaintiff) who criticized the Plaintiff and endorsed her opponent 

in the Plaintiff’s most recent election.  Verbatim, the constitutionally protected 

commentary over which Mr. Rosenberg has been sued reads as follows:  

If you live south of Poplar Creek Road, south of Old Harding Pike, or west 
of McCrory Lane south of I-40, I strongly endorse Caleb Hemmer for 
State House.  Not only is Caleb a conscientious, hard-working, reasonable 
person, but he’s running against a truly unhinged politician who is a 
COVID denier, anti-vaccine, supports January 6 and election conspiracy 

 
1 See Nandigam Neurology, PLC v. Beavers, No. M2020-00553-COA-R3-CV, 2021 WL 
2494935, at *3 (Tenn. Ct. App. June 18, 2021) (“The term ‘SLAPP’ stands for ‘strategic 
lawsuits against public participation,’ meaning lawsuits which might be viewed as 
‘discouraging the exercise of constitutional rights, often intended to silence speech in 
opposition to monied interests rather than to vindicate a plaintiff’s right.’” (citing Todd 
Hambidge, et al., Speak Up. Tennessee’s New Anti-SLAPP Statute Provides Extra 
Protections to Constitutional Rights, 55 TENN. B.J. 14, 15 (Sept. 2019))), no app. filed.   
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theories, and is a pathological liar.  Caleb needs and deserves our support.  
Learn more about Caleb here. 
 

See Ex. 1 to Pl.’s Am. Compl. at 2. 
 
Because Mr. Rosenberg’s political speech is plainly and unmistakably protected by 

the First Amendment—and because Ms. Foreman cannot prevail for a host of other 

reasons, including that she has no good name to protect—the Plaintiff’s single-count 

defamation claim must be dismissed with prejudice.  Thereafter, Mr. Rosenberg is 

entitled to an award of attorney’s fees and costs incurred under Tennessee Code 

Annotated § 20-17-107(a)(1).  This Court should also assess severe discretionary sanctions 

against the Plaintiff under § 20-17-107(a)(2) for filing yet another baseless SLAPP-suit in 

a transparent effort to stifle constitutionally protected speech about her failed candidacy. 

II.  LEGAL STANDARDS 

A.  THE DEFENDANT’S MOTION TO DISMISS 

“A motion to dismiss a complaint for failure to state a claim pursuant to Rule 

12.02(6) of the Tennessee Rules of Civil Procedure asserts that the allegations in the 

complaint, accepted as true, fail to establish a cause of action for which relief can be 

granted.”  Conley v. State, 141 S.W.3d 591, 594 (Tenn. 2004).  Generally, a motion to 

dismiss is resolved by examining the pleadings alone.  Leggett v. Duke Energy Corp., 308 

S.W.3d 843, 851 (Tenn. 2010) (citing Cook ex rel. Uithoven v. Spinnaker’s of Rivergate, 

Inc., 878 S.W.2d 934, 938 (Tenn. 1994)).  This Court, however, may also consider “items 

subject to judicial notice, matters of public record, orders, items appearing 

in the record of the case, and exhibits attached to the complaint whose 

authenticity is unquestioned . . . without converting the motion into one for summary 

judgment.”  W. Exp., Inc. v. Brentwood Servs., Inc., No. M2008-02227-COA-R3-CV, 
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2009 WL 3448747, at *3 (Tenn. Ct. App. Oct. 26, 2009) (quoting Ind. State Dist. Council 

of Laborers v. Brukardt, No. M2007–02271–COA–R3–CV, 2009 WL 426237, at *8 

(Tenn. Ct. App. Feb. 19, 2009) (quoting WRIGHT & MILLER, FED. PRAC. & PROC., CIV. § 1357, 

at 376 (3d ed. 2004), app. denied (Tenn. Aug. 24, 2009))) (emphases added), no app. 

filed.  Thereafter, when—as here—“the plaintiff can prove no set of facts in support of the 

claim that would entitle the plaintiff to relief[,]” a defendant’s motion to dismiss for failure 

to state a claim must be granted.  See Crews v. Buckman Labs. Int’l, Inc., 78 S.W.3d 852, 

857 (Tenn. 2002). 

B.  THE TENNESSEE PUBLIC PARTICIPATION ACT 

The Tennessee Public Participation Act (“TPPA”)—which Tennessee enacted in 

2019 to deter, expediently resolve, and punish SLAPP-suits like this one—provides that 

“[i]f a legal action is filed in response to a party’s exercise of the right of free speech, right 

to petition, or right of association, that party may petition the court to dismiss the legal 

action” subject to the specialized provisions of Tennessee Code Annotated §§ 20-17-104 

and 20-17-105.  See TENN. CODE ANN. § 20-17-104(a).  The TPPA “provide[s] an additional 

substantive remedy to protect the constitutional rights of parties” that “supplement[s] 

any remedies which are otherwise available . . . under the Tennessee Rules of Civil 

Procedure.”  TENN. CODE ANN. § 20-17-109.  As such, nothing in the Act “[a]ffects, limits, 

or precludes the right of any party to assert any defense, remedy, immunity, or privilege 

otherwise authorized by law[.]”  TENN. CODE ANN. § 20-17-108(4). 

By enacting the TPPA, the Tennessee General Assembly forcefully established that: 

The purpose of this chapter is to encourage and safeguard the constitutional 
rights of persons to petition, to speak freely, to associate freely, and to 
participate in government to the fullest extent permitted by law and, at the 
same time, protect the rights of persons to file meritorious lawsuits for 
demonstrable injury. This chapter is consistent with and necessary to 
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implement the rights protected by Article I, §§ 19 and 23, of the Constitution 
of Tennessee, as well as by the First Amendment to the United States 
Constitution, and shall be construed broadly to effectuate its purposes and 
intent. 
 

TENN. CODE ANN. § 20-17-102.  Substantively, the TPPA provides that: 

(1)  When a party has been sued in response to the party’s exercise of the right 

of free speech or the right to petition, he or she “may petition the court to dismiss the legal 

action” under § 20-17-104(a); 

(2)  “All discovery in the legal action is stayed” automatically by statute “until 

the entry of an order ruling on the petition” pursuant to § 20-17-104(d); and 

(3)  “The court’s order dismissing or refusing to dismiss a legal action pursuant 

to a petition filed under this chapter is immediately appealable as a matter of right to the 

court of appeals[,]” TENN. CODE ANN. § 20-17-106. 

A TPPA petition to dismiss “may be filed within sixty (60) calendar days from the 

date of service of the legal action or, in the court’s discretion, at any later time that the 

court deems proper.”  § 20-17-104(b).  Under the TPPA, “[t]he petitioning party has the 

burden of making a prima facie case that a legal action against the petitioning party is 

based on, relates to, or is in response to that party’s exercise of the right to free speech, 

right to petition, or right of association.”  TENN. CODE ANN.  

§ 20-17-105(a).  Thereafter, the Court “shall dismiss the legal action unless the responding 

party establishes a prima facie case for each essential element of the claim in the legal 

action.”  § 20-17-105(b).  Separately, “[n]otwithstanding subsection (b), the court shall 

dismiss the legal action if the petitioning party establishes a valid defense to the claims in 

the legal action.”  § 20-17-105(c).  “If the court dismisses a legal action pursuant to a 

petition filed under this chapter, the legal action or the challenged claim is dismissed with 
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prejudice.”  § 20-17-105(e).  

C.  THRESHOLD ISSUES OF LAW GOVERNING DEFAMATION CLAIMS 

To establish a prima facie case of defamation in Tennessee, a plaintiff must 

traditionally plead and prove that: “(1) a party published a statement; (2) with knowledge 

that the statement was false and defaming to the other; or (3) with reckless disregard for 

the truth of the statement or with negligence in failing to ascertain the truth of the 

statement.”  Davis v. Tennessean, 83 S.W.3d 125, 128 (Tenn. Ct. App. 2001).  However, 

where—as here—“the plaintiff is a public figure, [the plaintiff] must prove by clear and 

convincing evidence that the defendant made the defamatory statements with knowledge 

the statements were false or with reckless disregard to their truth, a standard known as 

‘actual malice.’”  Elsten v. Coker, 2019 WL 4899759, at *3 (Oct. 4, 2019) (citing N.Y. Times 

Co. v. Sullivan, 376 U.S. 254, 279 (1964)).   

Both whether a plaintiff is a public figure and whether a public figure plaintiff can 

demonstrate by clear and convincing evidence that a defendant acted with actual malice 

are “question[s] of law.”  Id. at *2 (citing Tomlinson v. Kelley, 969 S.W.2d 402, 405 (Tenn. 

Ct. App. 1997) (“[T]he determination concerning whether the plaintiff is a public figure is 

a question of law . . . , as is the determination concerning whether a public figure has come 

forward with clear and convincing evidence that the defendant was acting with actual 

malice.” (citing Trigg v. Lakeway Publishers, Inc., 720 S.W.2d 69, 74 (Tenn. Ct. App. 

1986)))).  So, too, is the preliminary question of whether an assertedly defamatory 

statement can convey a defamatory meaning.  See Aegis Scis. Corp. v. Zelenik, No. 

M2012-00898-COA-R3CV, 2013 WL 175807, at *6 (Tenn. Ct. App. Jan. 16, 2013) (“[T]he 

preliminary question of whether a statement ‘is capable of conveying a defamatory 

meaning’ presents a question of law.” (quoting Revis v. McClean, 31 S.W.3d 250, 253 

EFILED  06/12/23 10:46 PM  CASE NO. 23C891  Joseph P. Day, Clerk
COPY



-6- 
 

(Tenn. Ct. App. 2000))), no app. filed.  Thus, a reviewing court is not bound by the 

plaintiff’s characterizations of the statements at issue, and it must disregard a plaintiff’s 

unreasonable  interpretations of them.  See, e.g., Moman v. M.M. Corp., No. 02A01-

9608-CV00182, 1997 WL 167210, at *3 (Tenn. Ct. App. Apr. 10, 1997) (“If the [allegedly 

defamatory] words are not reasonably capable of the meaning the plaintiff ascribes to 

them, the court must disregard the latter interpretation.” (citing Stones River Motors, 

Inc. v. Mid-S. Pub. Co., 651 S.W.2d 713, 719 (Tenn. Ct. App. 1983), abrogated on other 

grounds by Zius v. Shelton, No. E1999-01157-COA-R3-CV, 2000 WL 739466, at *3 (Tenn. 

Ct. App. June 6, 2000), no app. filed)), no app. filed.  See also Loftis v. Rayburn, No. 

M2017-01502-COA-R3-CV, 2018 WL 1895842, at *6 (Tenn. Ct. App. Apr. 20, 2018) (“We 

find as a matter of law that the statements in Mr. Myers’ article cannot reasonably be 

construed as implying facts that are not true[.] . . . We are not bound by Mr. Loftis’s 

interpretation of the statements because we find they do not reasonably have the meaning 

he ascribes to them.” (citing Grant v. Com. Appeal, No. W2015-00208-COA-R3-CV, 2015 

WL 5772524, at *11 (Tenn. Ct. App. Sept. 18, 2015), no app. filed, abrogated on other 

grounds by Funk v. Scripps Media, Inc., 570 S.W.3d 205 (Tenn. 2019))), no app. filed. 

Critically, “the Supreme Court of the United States has constitutionalized the law 

of [defamation].”  Press, Inc. v. Verran, 569 S.W.2d 435, 440 (Tenn. 1978).  See also N.Y. 

Times, 376 U.S. at 269.  Accordingly, “ensuring that defamation actions proceed only 

upon statements which may actually defame a plaintiff is an essential gatekeeping 

function of the court.”  Pendleton v. Newsome, 772 S.E.2d 759, 763 (Va. 2015) (quotation 

and citation omitted).  With this “essential gatekeeping function” in mind, id., Tennessee 

has adopted several categorical bars to liability that prevent claimed defamations from 

being actionable, many of which are outcome-determinative here. 
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First, in light of our “profound national commitment to the principle that debate 

on public issues should be uninhibited, robust, and wide-open,” N.Y.  Times, 376 U.S. at 

270, the bar for proving actual malice is high, and “[p]ublic figures who desire to pursue 

defamation actions bear a heavy burden of proof” regarding that essential element, 

Tomlinson, 969 S.W.2d at 405.  In particular: 

Reckless disregard to the truth means the defendant had a “high degree of 
awareness of . . . probable falsity.”  Harte-Hanks Commc’ns, Inc. v. 
Connaughton, 491 U.S. 657, 688 (1989) (quoting Garrison v. Louisiana, 
379 U.S. 64, 74 (1964)).  In other words, reckless disregard is “the 
purposeful avoidance of the truth.” Id. at 692. 

 
Because negligence is not the standard in a public figure defamation case, a 
defendant’s failure “to investigate information provided by others before 
publishing it, even when a reasonably prudent person would have done so, 
is not sufficient by itself to establish [actual malice].” Lewis, 238 S.W.3d at 
301 (citing Harte-Hanks Commc’ns, Inc., 491 U.S. at 688). Instead, the 
question is not whether the defendant should have entertained serious 
doubts as to the truth of the publication, but whether the defendant, in fact, 
did entertain serious doubts. Harte-Hanks Commc’ns, Inc., 491 U.S. at 688 
(quoting St. Amant v. Thompson, 390 U.S. 727, 732 (1968)). 

 
Elsten, 2019 WL 4899759, at *4. 

 Second, an allegedly defamatory statement “must be factually false in order to be 

actionable[.]”  Moman, 1997 WL 167210, at *4.  Thus, comments upon true and 

nondefamatory published facts, statements of opinion, and other statements that are 

objectively incapable of being proved false are inactionable.  See, e.g., Davis v. Covenant 

Presbyterian Church of Nashville, No. M201402400COAR9CV, 2015 WL 5766685, at *3 

(Tenn. Ct. App. Sept. 30, 2015) (“[C]omments upon true and nondefamatory published 

facts are not actionable, even though [the comments] are stated in strong or abusive 

terms.”), app. denied (Tenn. Feb. 18, 2016) (cleaned up); Weidlich v. Rung, No. M2017-

00045-COA-R3-CV, 2017 WL 4862068, at *6 (Tenn. Ct. App. Oct. 26, 2017) (holding that 

“[a] writer’s comments upon true and nondefamatory published facts are not actionable” 
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as a matter of law), no app. filed.   

Third, truth is an absolute defense to defamation, and Tennessee has adopted the 

“substantial truth doctrine” in defamation cases.  See Isbell v. Travis Elec. Co., No. 

M1999-00052-COA-R3-CV, 2000 WL 1817252, at *5 (Tenn. Ct. App. Dec. 13, 2000), no 

app. filed.  Accordingly, statements that are true or substantially true are not actionable 

as defamation either.  Id. 

 Fourth, damages can never be presumed in any defamation case; instead, a 

plaintiff is “required to prove actual damages in all defamation cases.”  Hibdon v. 

Grabowski, 195 S.W.3d 48, 68 (Tenn. Ct. App. 2005) (citing Handley v. May, 588 S.W.2d 

772, 776 (Tenn. Ct. App. 1979)).  Additionally, because defamation claims depend on 

actual damage to one’s reputation, a libel-proof plaintiff who lacks a good reputation to 

begin with cannot assert a defamation claim.  See Looper v. News Channel 5 Network, 

No. CIV.A.6197C, 2002 WL 32163526, at *1 (Tenn. Cir. Ct. May 7, 2002) (citing Davis, 83 

S.W.3d 125), no app. filed; Coker v. Sundquist, No. 01A01-9806-BC-00318, 1998 WL 

736655 (Tenn. Ct. App. Oct. 23, 1998), app. denied (Tenn. May 10, 1999). 

 As detailed below, all of these restrictions preclude liability here.  The Plaintiff’s 

Amended Complaint must be dismissed with prejudice as a result. 

III.  FACTS 
 

 For purposes of the Defendant’s Motion to Dismiss only—but not for purposes of 

his TPPA Petition—the allegations set forth in the Plaintiff’s Complaint are accepted as 

true.  See Conley, 141 S.W.3d 591 at 594.   

A. MS. FOREMAN’S ALLEGATIONS 

 “The Plaintiff, Michelle Foreman, was a Republican candidate for the District 59 

seat in the Tennessee Legislature.”  See Am. Compl. at ¶ 1.  “The Defendant, Dave 
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Rosenberg, [was] a supporter of Foreman’s Democrat [sic] opponent, Caleb Hemmer, for 

the District 59 seat in the Tennessee Legislature.”  See id. at ¶ 2.  The Plaintiff has thus 

sued Mr. Rosenberg for statements he made in opposition to her candidacy during her 

campaign.  See id. at ¶ 5.   

In full, the Plaintiff has sued Mr. Rosenberg for a single count of libel arising from 

the following statements published in his newsletter: 

If you live south of Poplar Creek Road, south of Old Harding Pike, or west 
of McCrory Lane south of I-40, I strongly endorse Caleb Hemmer for 
State House.  Not only is Caleb a conscientious, hard-working, reasonable 
person, but he’s running against a truly unhinged politician who is a 
COVID denier, anti-vaccine, supports January 6 and election conspiracy 
theories, and is a pathological liar.  Caleb needs and deserves our support.  
Learn more about Caleb here. 
 

See Ex. 1 to Pl.’s Am. Compl. at 2. 

 According to the Plaintiff, these statements were “false when made” and were made 

“with the intention to harm her and to impugn and malign her character and reputation.”  

See Am. Compl. at ¶ 7.  The Plaintiff—who claims to be a “licensed registered nurse who 

values her professional reputation[,]” see id. at ¶ 8—has thus sued Mr. Rosenberg for 

alleged “injuries to her reputation,” see id. at ¶ 9, which she values at “an amount in excess 

of $300,000.00[,]” id. at 3, ¶ 3.  

B. REALITY 

The Plaintiff is a repeatedly failed candidate for public office with a poor reputation 

arising from a long and sordid history of misconduct.  In the context of political 

campaigns, her success has been limited to paying a seven-figure TCPA class action 

settlement arising from illicit use of an auto-dialer.  See Doc. 8.  That was not the 

Plaintiff’s first experience as a civil defendant, either.  Instead—when she was not being 

evicted or sued for selling shoddy products, see Collective Ex. 1 at 25–27—Ms. Foreman 
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spent her time in these courts being sued for exposing an ex-lover to genital herpes, see 

id. at 1–12.  As relevant to her dishonesty, Ms. Foreman insisted her ex-lover knew about 

her herpes at the time she exposed him, see id. at 9, but he swore he did not and that Ms. 

Foreman exposed him to herpes maliciously during an outbreak, see id. at 5–6.   Ms. 

Foreman ultimately prevailed in that lawsuit on the narrow ground that the proof 

demonstrated that the man who sued her “was only a little depressed and that his mental 

state did not seriously effect [sic] his ability to work, have friends or relate to his family.”  

See id. at 11. 

Hoping to cover up this history—and right before she ran for office—Ms. Foreman 

moved to seal or strike the records some sixteen years after the fact.  See id. at 13–24.  Ms. 

Foreman’s motion did not disclose the fact that she was about to run for office.  See id. at 

13–18.  To the contrary, she suggested to the Court that secrecy was warranted because 

“[t]he litigation involves private litigants[,]” that it “involves matters of private concerns 

and have [sic] no legitimate public interest[,]” and that disclosure would compromise 

“legitimate privacy interests.”  See id. at 15.   

After successfully covering up some of her past, Ms. Foreman then ran for Metro 

Council District 35 in 2019.  See Ex. 2 at 16.  Her opponent was the Defendant here: Dave 

Rosenberg.  See id.  Ms. Foreman lost her election spectacularly—by nearly 23 points—

having convinced only 1,761 people to vote for her.  Id.  

Undeterred, Ms. Foreman then sought higher office.  Thus, in 2022, she ran as the 

Republican nominee for the Tennessee General Assembly against Caleb Hemmer.  See 

Doc. 7 at 11.  Once more, she lost.  Id.   

Leading up to election day, Ms. Foreman made some wild public claims about 

COVID, vaccinations, the January 6 insurrection, and associated election conspiracy 
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theories.  As to COVID, for example, she made or shared each of the following statements: 

(1) “Healthy people are not dying from this virus[.]” 
 

(2) “I wonder how many positive flu tests we would have with free 
testing? You would think with the flu, that actually KILLS more 
people, we would have free testing.” 

 
(3) “When you blame Covid-19 for deaths even if they are only suspected 

and not tested for, you have no idea what really killed them.”  
 
(4) “WAKE UP, PEOPLE.  This IS happening!  . . .   “It’s just a mask” can 

turn into “it’s just a vaccine” very quickly. . . .  In less than 5 months, 
our government closed down public schools and has a ‘restructured’ 
school moving forward under the guide of ‘public safety’ from a 
‘virus.’”  

(5) “You know, on a spiritual level the devil is at play, manipulating 
people of otherwise sound mind into acting like people we do not 
recognize.”  

(6) “We will destroy our economy over uncontrolled emotion. That will 
be the devastating effect of this virus.”  

(7) “Is the media manipulating via fear to postpone the election, 
fulfilling their prophesy regarding their false claim that President 
Trump is a dictator?”  

 
See Collective Ex. 3 at 1–8.  She shared conspiracy theory materials asserting that the 

COVID-19 pandemic was “plan[ned],” too.  See id. at 9. 

 As to her anti-vaccine views, Ms. Foreman shared and publicized anti-vaccine 

sentiments along with anti-vaccine propaganda—since determined to have been 

manipulated by the author—purporting to demonstrate that the COVID-19 vaccines were 

dangerous.  See Collective Ex. 4 at 1–2.  She also posted about refusing to be vaccinated 

herself and complained that her “decision to refuse a mandated COVID-19 vaccine” put 

her “family’s livelihood . . . in jeopardy”: 

EFILED  06/12/23 10:46 PM  CASE NO. 23C891  Joseph P. Day, Clerk
COPY



-12- 
 

 

See id. at 3, https://twitter.com/Michelle4TN/status/1545234043616231425?s=20. 

 As to the January 6th insurrection: Ms. Foreman disparaged local reporter Phil 

Williams as an “enemy of the state and Republicans/conservatives any and everywhere” 

for his coverage of insurrectionist (now federal convict) Eric Munchel—better known as 

“Zip-Tie Guy”—which Ms. Foreman complained was “biased and one-sided.”  See 

Collective Ex. 5 at 1.  Mr. Munchel has since been “found guilty of: conspiracy to commit 

obstruction and obstruction of an official proceeding, both felonies, as well as entering 

and remaining in a gallery of Congress, disorderly and disruptive conduct in a Capitol 

building, and parading, demonstrating, or picketing in a Capitol building[,]”and “[a] 

sentencing hearing is scheduled for September 8, 2023.”  Id. at 2. 

 As to election conspiracies: In late November 2020, after Donald Trump lost his 

bid for reelection, Ms. Foreman shared sentiments complaining that “Republicans have 

thrown in the towel” regarding the outcome.  See Ex. 6.  Personally, she also added: 

“Where are the Republicans with a backbone?  So many Republicans were swinging on 

President Trump’s coattails when they needed votes and support.  Now they tuck tale [sic] 

and hide.”  Id. 
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 Finally, as to her being a pathological liar, a few examples will suffice.  First, during 

her state house primary campaign, Ms. Foreman sent out an “endorsement” mailer that 

famously suggested she had been endorsed by the Chair of the Tennessee GOP, who had 

not, in fact, endorsed her.  See Collective Ex. 7 at 1–2.  She also habitually lied about Mr. 

Rosenberg during her failed Metro Council campaign against him, including by falsely 

claiming that he “moved to Bellevue from San Francisco,”2 see id. at 5 & 6, and by falsely 

claiming that “most” of Mr. Rosenberg’s campaign funds had been “made by Big Business 

Interests[,]” id. at 5.  Mr. Rosenberg knew that Ms. Foreman had denied, under penalty 

of perjury, her ex-lover’s sworn statement that “Michelle told me after we had had 

intercourse on or about the 10th day of December, 1998 that she had exposed me to herpes 

and that she was having an outbreak and that she had intentionally exposed me to herpes 

to get back at me[,]” too, compare Ex. 1 at 5, ¶ 4, with id. at 9, and that Ms. Foreman’s 

claims about the matter were not credited, see id. at 10–12.  Mr. Rosenberg knew of Ms. 

Foreman’s dishonest efforts to seal the underlying documents as involving “private” 

matters just before running for public office as well.  See id. at 13–24. 

 Leading up to Election Day, Ms. Foreman embarked on a SLAPP-suit campaign in 

the hopes of stifling criticism about her.  She thus filed at least three defamation claims 

related to her candidacy: One against Caleb Hemmer, see Doc. 9, one against someone 

named “Tess St. Clair,” see Doc. 10, and this case, see Doc. 1 (Compl.).  As relevant here, 

she has filed a single count of defamation against Mr. Rosenberg for publishing—in a 

newsletter appended to the Plaintiff’s Amended Complaint as Exhibit 1—the following 

statements: 

 
2 Mr. Rosenberg moved to Bellevue from Athens, Georgia, in 2004.  Before that, he lived 
in San Francisco from 2000–2001. 
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If you live south of Poplar Creek Road, south of Old Harding Pike, or west 
of McCrory Lane south of I-40, I strongly endorse Caleb Hemmer for 
State House.  Not only is Caleb a conscientious, hard-working, reasonable 
person, but he’s running against a truly unhinged politician who is a 
COVID denier, anti-vaccine, supports January 6 and election conspiracy 
theories, and is a pathological liar.  Caleb needs and deserves our support.  
Learn more about Caleb here. 
 

See Ex. 1 to Pl.’s Am. Compl. at 2.  Mr. Rosenberg has timely petitioned to dismiss Ms. 

Foreman’s defamation claim as a result. 

 Notably, in response to a similar TPPA petition filed by Representative Hemmer, 

Ms. Foreman nonsuited right before hearing in an effort to evade consequences.  See 

generally Ex. 8.   That did not prevent her from boasting about the lawsuit and citing the 

fact that Representative Hemmer had been sued (she declined to disclose who did the 

suing) as a supposed basis for impugning him, though: 

 

See Ex. 9, https://twitter.com/Michelle4TN/status/1623894043263479808?s=20;  
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https://twitter.com/Michelle4TN/status/1624147483340247114?s=20; 

https://twitter.com/Michelle4TN/status/1623896757439500289?s=20.  

 The import of this chronology is that regardless of the absent merit of her claims—

which Ms. Foreman quickly abandoned when forced to defend them—Ms. Foreman has 

grossly abused the litigation process to further extra-judicial ends. 

IV.  ARGUMENT 
 

A. THE PLAINTIFF’S AMENDED COMPLAINT FAILS TO STATE A COGNIZABLE CLAIM 
FOR RELIEF. 

 
1. Mr. Rosenberg’s statements are inactionable as defamation as a 

matter of law. 
 

a. As a matter of law, no statement referenced in the Plaintiff’s 
Amended Complaint is actionable as defamation. 

 
Both our Court of Appeals and our Supreme Court have instructed that in 

defamation cases, “the issue of whether a communication is capable of conveying a 

defamatory meaning is a question of law for the court to decide in the first instance[.]”  

See Brown v. Mapco Exp., Inc., 393 S.W.3d 696, 709 (Tenn. Ct. App. 2012); see also Aegis 

Scis. Corp., 2013 WL 175807, at *6 (“[T]he preliminary question of whether a statement 

‘is capable of conveying a defamatory meaning’ presents a question of law.” (quoting 

Revis, 31 S.W.3d at 253)); McWhorter v. Barre, 132 S.W.3d 354, 364 (Tenn. Ct. App. 

2003) (“The question of whether [a statement] was understood by its readers as 

defamatory is a question for the jury, but the preliminary determination of whether [a 

statement] is ‘capable of being so understood is a question of law to be determined by the 

court.’” (quoting Memphis Publ’g Co. v. Nichols, 569 S.W.2d 412, 419 (Tenn. 1978))).  If 

an allegedly defamatory statement is not capable of being understood as defamatory, then 

a plaintiff’s complaint must be dismissed for failure to state a claim.  McWhorter, 132 
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S.W.3d at 364.   

Here, the statements in Mr. Rosenberg’s newsletter over which the Plaintiff has 

sued him do not give rise to an actionable defamation claim.  Instead, they are statements 

of opinion that are not reasonably capable of conveying a defamatory meaning.  At worst, 

they are merely annoying, offensive, or embarrassing.  As a result, Ms. Foreman’s 

defamation claim fails as a matter of law. 

i.  Subjective opinions based on disclosed facts are not capable 
of conveying a defamatory meaning. 

 
The Plaintiff has sued Mr. Rosenberg for statements made in opposition to her 

candidacy for public office.  Considered in the context in which these statements were 

presented, though—a necessary requirement when evaluating a defamation claim, see 

Evans v. Nashville Banner Pub. Co., No. 87-164-II, 1988 WL 105718, at *5 (Tenn. Ct. App. 

Oct. 12, 1988) (“All parts of a published article should be construed as a whole. . . . Thus, 

we must view the photograph and its cutline in the context of the entire article.” (citing 

Black v. Nashville Banner Publ’g Co., 141 S.W.2d 908, 912 (Tenn. 1939))), no app. filed.—

the statements are clear constitutionally protected opinions, and none is “objectively 

capable of proof or disproof.”  See Moses v. Roland, No. W2019-00902-COA-R3-CV, 2021 

WL 1140273, at *11 (Tenn. Ct. App. Mar. 25, 2021) (“[I]n determining whether a statement 

is capable of being defamatory in this context we should look to ‘the degree to which the 

statements are verifiable, whether the statement is objectively capable of proof or 

disproof[.]’” (quoting Patton Wallcoverings, Inc. v. Kseri, No. 15-10407, 2015 WL 

3915916, at *5 (E.D. Mich. June 25, 2015) (citing Jolliff v. N.L.R.B., 513 F.3d 600, 611–12 

(6th Cir. 2008)))), no app. filed.  As such, none of the statements over which Mr. 

Rosenberg has been sued is capable of conveying a defamatory meaning as a matter of 
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law.  See, e.g., Covenant Presbyterian Church, 2015 WL 5766685, at *3 (“[C]omments 

upon true and nondefamatory published facts are not actionable, even though [the 

comments] are stated in strong or abusive terms.”) (cleaned up); Weidlich, 2017 WL 

4862068, at *6 (holding that “[a] writer’s comments upon true and nondefamatory 

published facts are not actionable” as a matter of law); Cummins v. Suntrust Cap. 

Markets, Inc., 649 F. Supp. 2d 224, 255 (S.D.N.Y. 2009) (“the characterization of the 

Plaintiffs’ complicity in the June 15 option grants as self-interested, dishonest and 

unethical was a non-actionable statement of opinion based on fully disclosed facts”), 

reconsideration denied, No. 07 CIV. 4633(JGK), 2010 WL 985222, at *1 (S.D.N.Y. Mar. 

17, 2010), and aff’d, 416 F. App’x 101 (2d Cir. 2011); Clark v. Viacom Int’l Inc., 617 F. 

App’x 495, 508 (6th Cir. 2015) (“[T]he falsity requirement is met only if the statement in 

question makes an assertion of fact—that is, an assertion that is capable of being proved 

objectively incorrect.”). 

Here, Mr. Rosenberg’s political statement of pure opinion—that Ms. Foreman is “a 

truly unhinged politician”—was based on expressly disclosed, non-defamatory facts 

published right alongside it: that she is “a COVID denier, anti-vaccine, supports January 

6 and election conspiracy theories, and is a pathological liar.”  See Ex. 1 to Pl.’s Am. Compl. 

at 2.  These disclosed facts are inarguably true.  See supra at 9–14 (citing Exs. 1–7).  

Accordingly, they definitionally cannot be defamatory.  See Dolan v. Poston, No. M2003-

02573-COA-R3CV, 2005 WL 2402919, at *4, n.3 (Tenn. Ct. App. Sept. 29, 2005) (“Only 

statements that are false are actionable as defamation. The truth of the statements made 

is thus a near-absolute defense to a defamation charge.”), no app. filed.   

Nor is Mr. Rosenberg’s opinion that Ms. Foreman is “a truly unhinged politician[,]” 

see Ex. 1 to Pl.’s Am. Compl. at 2, “objectively capable of proof or disproof.”  Moses, 2021 
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WL 1140273, at *11.  As such, it is not capable of carrying a defamatory meaning, either, 

because it constitutes a subjective opinion which is not actionable as a matter of law.  The 

Plaintiff’s defamation claim must be dismissed accordingly. 

ii.  Mr. Rosenberg’s statements were, at worst, merely annoying, 
offensive, or embarrassing. 

Tennessee’s courts have held that merely “‘annoying, offensive or embarrassing’” 

speech is categorically inactionable as defamation.  Covenant Presbyterian Church, 2015 

WL 5766685, at *3 (quoting Brown, 393 S.W.3d at 708).  “[T]he crux of free-speech rights 

is that generally they can be exercised even if (and perhaps especially when) they cause 

disruption and disharmony.”  Bennett v. Metro. Gov’t of Nashville & Davidson Cty., No. 

3:17-CV-00630, 2019 WL 1572932, at *12 (M.D. Tenn. Apr. 11, 2019).  Consequently, 

[f]or a communication to be [defamatory], it must constitute a serious 
threat to the Plaintiffs’ reputation. A [defamation] does not occur simply 
because the subject of a publication finds the publication annoying, 
offensive or embarrassing.  The words must reasonably be construable as 
holding the plaintiff up to public hatred, contempt or ridicule.  They must 
carry with them an element “of disgrace.” 
 

Covenant Presbyterian Church, 2015 WL 5766685, at *3 (quoting Brown, 393 S.W.3d at 

708).  

The statements over which Mr. Rosenberg has been sued fit neatly into this 

category.  Put simply: Critical statements—even intensely critical statements—made in 

the context of a political campaign are fair game, and candidates for public office must 

accept them as part of the normal political process.  See Elsten, 2019 WL 4899759, at *7.  

As the Court of Appeals has observed, the U.S. Supreme Court has long since settled this 

issue as a matter of First Amendment law: 

As the United States Supreme Court explained in Harte-Hanks, 
 
[The First Amendment] must be protected with special vigilance. 
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When a candidate enters the political arena, he or she “must expect 
that the debate will sometimes be rough and personal,” and cannot “ 
‘cry Foul!’ when an opponent or an industrious reporter attempts to 
demonstrate” that he or she lacks the “sterling integrity” trumpeted 
in campaign literature and speeches[.] Vigorous reportage of 
political campaigns is necessary for the optimal functioning of 
democratic institutions and central to our history of individual 
liberty. 

 
Id. (quoting Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 687 (1989)) 

(citations omitted) (footnote omitted). 

With this context in mind, while perhaps annoying to Ms. Foreman, Mr. 

Rosenberg’s statements cannot seriously be construed as carrying an element of 

“disgrace.”  Contra Covenant Presbyterian Church, 2015 WL 5766685, at *3 (quoting 

Brown, 393 S.W.3d at 708).  Instead, they are “rough and personal” statements about her 

poor integrity made during the context of a political campaign. See Elsten, 2019 WL 

4899759, at *7 (cleaned up).  Accordingly, the statements over which Mr. Rosenberg has 

been sued are inactionable as defamation for this reason, too. 

B. THE PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED UNDER THE TENNESSEE 
PUBLIC PARTICIPATION ACT. 

 
The Tennessee Public Participation Act (TPPA) separately governs the Plaintiff’s 

claims.  As detailed below, the TPPA also mandates that all of Plaintiff’s claims be 

dismissed with prejudice; that the Plaintiff be ordered to pay Mr. Rosenberg’s attorney’s 

fees and costs; and that Ms. Foreman be subject to severe discretionary sanctions to deter 

repetition of her already-repeated conduct. 

1. Applicability of the Tennessee Public Participation Act 
  

The Tennessee Public Participation Act—Tennessee’s still relatively new anti-

SLAPP statute—provides that “[i]f a legal action is filed in response to a party’s exercise 

of the right of free speech, right to petition, or right of association, that party may petition 
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the court to dismiss the legal action” subject to the TPPA’s specialized provisions.  TENN. 

CODE ANN. § 20-17-104(a).  Under Tennessee Code Annotated § 20-17-103(3), “‘[e]xercise 

of the right of free speech’ means a communication made in connection with a matter of 

public concern or religious expression that falls within the protection of the United States 

Constitution or the Tennessee Constitution.”  In turn, § 20-17-103(6) provides that: 

“Matter of public concern” includes an issue related to: 

(A) Health or safety; 
(B) Environmental, economic, or community well-being; 
(C) The government; 
(D) A public official or public figure; 
(E) A good, product, or service in the marketplace; 
(F) A literary, musical, artistic, political, theatrical, or audiovisual work; 
or 
(G) Any other matter deemed by a court to involve a matter of 
public concern[.] 
 

Id. (emphases added).   

In a TPPA case, “[t]he petitioning party has the burden of making a prima facie 

case that a legal action against the petitioning party is based on, relates to, or is in 

response to that party’s exercise of the right to free speech, right to petition, or right of 

association.”  TENN. CODE ANN. § 20-17-105(a).  Here, the statements over which the 

Defendant has been sued involve a quintessential public figure—a candidate for elected 

public office.  See, e.g., Kauffman v. Forsythe, No. E2019-02196-COA-R3-CV, 2021 WL 

2102910, at *2 (Tenn. Ct. App. May 25, 2021) (“Candidates for elected public office are 

public figures.”) (citations omitted), no app. filed; Monitor Patriot Co. v. Roy, 401 U.S. 

265, 271 (1971) (“[P]ublications concerning candidates must be accorded at least as much 

protection under the First and Fourteenth Amendments as those concerning occupants 

of public office.”).  As such, Mr. Rosenberg’s speech inarguably relates to “[a] public 

official or public figure[.]”  See § 20-17-103(6)(D).  See also § 20-17-103(6)(C), (G).  Thus, 
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the TPPA applies to this action, see id., as it was filed in response to Mr. Rosenberg’s 

exercise of his right to free speech.  See generally Am. Compl. 

Mr. Rosenberg’s TPPA Petition is also timely filed.  Such a petition “may be filed 

within sixty (60) calendar days from the date of service of the legal action or, in the court’s 

discretion, at any later time that the court deems proper.”   § 20-17-104(b).  Here, the 

Plaintiff filed an Amended Complaint on May 31, 2023.  The effect of filing an Amended 

Complaint under Tennessee law is to “supersede[] and destroy[]” the original complaint 

as a pleading, essentially rendering it a nullity.  See, e.g., Hanson v. Levan, 647 S.W.3d 

85, 90 (Tenn. Ct. App. 2021), app. denied (Tenn. Jan. 13, 2022).  As a result, having been 

filed within—and far sooner than—60 days of service of the Plaintiff’s operative pleading, 

Mr. Rosenberg’s TPPA petition to dismiss this action is timely filed.  See id.; § 20-17-

104(b). 

Alternatively, if the service date of the Plaintiff’s original Complaint is considered 

the relevant triggering date (and it should not be, since the original complaint is no longer 

operative and it failed to satisfy threshold notice requirements), this Court should extend 

the time for filing and deem Mr. Rosenberg’s filing proper.  See § 20-17-104(b).  The facts 

of this case—which is still at its starting point, having been substantially delayed due to a 

combination of: (1) the Plaintiff strategically filing this lawsuit in a county where it did 

not belong and that had no connection to this matter; (2) the Plaintiff filing a defective 

pleading to begin with that resulted in a motion for a more definite statement being 

granted and an order that she amend; and (3) the Plaintiff failing to timely comply with 

the order to amend, see generally Doc. 1, Doc. 13—overwhelmingly support extending the 

relevant filing date, as all delay involved here is attributable to the Plaintiff and her 

counsel.  See id.   
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Further, because the protection afforded by the TPPA “shall be construed broadly 

to effectuate its purposes and intent,” see TENN. CODE ANN. § 20-17-102, persuasive 

authority instructs that where, as here, a case is still in its infancy, discretion to file an 

anti-SLAPP motion more than 60 days after service of a Plaintiff’s complaint is commonly 

granted unless the delay is attributable to tactical manipulation or produces significant 

prejudice.  See, e.g., Hampton-Stein v. Aviation Fin. Grp., LLC, No. 

CV1003897RGKPJWX, 2010 WL 11601037, at *3 (C.D. Cal. Oct. 1, 2010) (“Upon 

reviewing the procedural history, the Court finds it proper to exercise its discretion and 

extend the filing period.”); Pathak v. United States, No. CV098287GHKDTBX, 2010 WL 

11596724, at *1, n.4 (C.D. Cal. Mar. 16, 2010) (“Although facially untimely, Defendants’ 

anti-SLAPP motion was filed before discovery commenced and has not been challenged 

by Plaintiff. Accordingly, we exercise our discretion and accept Defendants’ anti-SLAPP 

motion.”).   

Accordingly, having met his initial burden under § 20-17-105(a), and having timely 

petitioned this Court to dismiss the Plaintiff’s Amended Complaint, this Court “shall 

dismiss the legal action unless the responding party establishes a prima facie case for each 

essential element of the claim in the legal action.”   See § 20-17-105(b).   

2. Mr. Rosenberg can establish valid defenses. 

“Notwithstanding subsection (b), the court shall dismiss the legal action if the 

petitioning party establishes a valid defense to the claims in the legal action.”  See § 20-

17-105(c).  Under this section, Mr. Rosenberg expressly incorporates into this Petition 

each argument set forth in his motion to dismiss in support of his defense that the Plaintiff 

has failed to state any cognizable claim for relief against him.  See TENN. CODE ANN. § 20-

17-109 (“This chapter is intended to provide an additional substantive remedy to protect 
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the constitutional rights of parties and to supplement any remedies which are otherwise 

available to those parties under common law, statutory law, or constitutional law or under 

the Tennessee Rules of Civil Procedure.”).  Based on further facts established through 

admissible evidence, Mr. Rosenberg can also establish the additional valid defenses to 

liability set forth below. 

a. The Plaintiff’s claim fails for want of actual malice or even 
negligence. 

 
i. Facts Establishing Truth and Precluding Actual Malice 
 

The Plaintiff’s defamation claim fails for lack of actual malice—or anything even 

resembling it.  Admissible evidence that proves overwhelmingly that Mr. Rosenberg’s 

statements were not made with actual malice is presented below.  See Ex. 10 

(authenticating Exs. 1–7). 

Here, Mr. Rosenberg has been sued for: (1) calling Ms. Foreman “a COVID denier,” 

(2) calling Ms. Foreman “anti-vaccine,” (3) saying Ms. Foreman “supports January 6 and 

election conspiracy theories,” and (4) calling Ms. Foreman “a pathological liar.”  See Ex. 

1 to Pl.’s Am. Compl. at 2.  As detailed below, Mr. Rosenberg had abundant grounds for 

making these statements.   

As to Statement #1 (that Ms. Foreman is “a COVID denier”), Ms. Foreman had 

made or shared each of these statements at the time of publication: 

(1) “Healthy people are not dying from this virus[.]” 
 

(2) “I wonder how many positive flu tests we would have with free 
testing? You would think with the flu, that actually KILLS more 
people, we would have free testing.” 

 
(3) “When you blame Covid-19 for deaths even if they are only suspected 

and not tested for, you have no idea what really killed them.”  
 
(4) “WAKE UP, PEOPLE.  This IS happening!  . . .   “It’s just a mask” can 
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turn into “it’s just a vaccine” very quickly. . . .  In less than 5 months, 
our government closed down public schools and has a ‘restructured’ 
school moving forward under the guide of ‘public safety’ from a 
‘virus.’”  

 
(5) “You know, on a spiritual level the devil is at play, manipulating 

people of otherwise sound mind into acting like people we do not 
recognize.”  

 
(6) “We will destroy our economy over uncontrolled emotion. That will 

be the devastating effect of this virus.”  
 
(7) “Is the media manipulating via fear to postpone the election, 

fulfilling their prophesy regarding their false claim that President 
Trump is a dictator?”  

 
See Collective Ex. 3 at 1–8.  She shared conspiracy theory materials asserting that the 

COVID-19 pandemic was planned, too.  See id. at 9. 

 As to Statement #2 (that Ms. Foreman is “anti-vaccine”), Ms. Foreman shared and 

publicized explicit anti-vaccine sentiments along with anti-vaccine propaganda 

purporting to show that the COVID-19 vaccines were dangerous.  See Collective Ex. 4 at 

1–2.  She also celebrated having refused to be vaccinated herself: 

 

See id. at 3. 

As to Statement #3 (that Ms. Foreman “supports January 6 and election 

conspiracy theories”), Ms. Foreman disparaged local reporter Phil Williams as an “enemy 
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of the state and Republicans/conservatives any and everywhere” for his coverage of 

insurrectionist Eric Munchel, which Ms. Foreman complained was “biased and one-

sided.”  See Ex. 5 at 1.  Mr. Munchel has since been “found guilty of: conspiracy to commit 

obstruction and obstruction of an official proceeding, both felonies, as well as entering 

and remaining in a gallery of Congress, disorderly and disruptive conduct in a Capitol 

building, and parading, demonstrating, or picketing in a Capitol building[,]” and “[a] 

sentencing hearing is scheduled for September 8, 2023.”  Id. at 2.  Similarly, with respect 

to election conspiracies: in late November 2020, after Donald Trump lost his bid for 

reelection, Ms. Foreman shared sentiments complaining that “Republicans have thrown 

in the towel” regarding the outcome and added: “Where are the Republicans with a 

backbone?  So many Republicans were swinging on President Trump’s coattails when 

they needed votes and support.  Now they tuck tale [sic] and hide.”  See Ex. 6. 

 Finally, as to Statement #4 (that Ms. Foreman is a pathological liar), Ms. Foreman 

sent out an “endorsement” mailer that suggested she had been endorsed by the Chair of 

the Tennessee GOP, who had not, in fact, endorsed her.  See Collective Ex. 7 at 1–2.  She 

also habitually lied about Mr. Rosenberg during her failed Metro Council campaign 

against him, including by falsely claiming that he “moved to Bellevue from San 

Francisco,” see id. at 5 & 6, and by falsely claiming that “most” of Mr. Rosenberg’s 

campaign funds had been “made by Big Business Interests[,]” id. at 5.  Mr. Rosenberg also 

knew that Ms. Foreman had denied, under penalty of perjury, her ex-lover’s sworn 

statement that: “Michelle told me after we had had intercourse on or about the 10th day 

of December, 1998 that she had exposed me to herpes and that she was having an 

outbreak and that she had intentionally exposed me to herpes to get back at me[,]” too, 

compare Ex. 1 at 5, ¶ 4, with id. at 9, and that Ms. Foreman’s claims about the matter 

EFILED  06/12/23 10:46 PM  CASE NO. 23C891  Joseph P. Day, Clerk
COPY



-26- 
 

were not credited, see id. at 10–12.  Mr. Rosenberg knew of Ms. Foreman’s dishonest 

efforts to seal the underlying documents as involving “private” matters just before 

running for public office, too.  See id. at 13–24. 

ii. Law Precluding Actual Malice 
 

“To prevail on a defamation claim where the actual malice standard applies, the 

plaintiff ‘must prove by clear and convincing evidence that [the] defendant acted with 

actual malice.’”  Finney v. Jefferson, No. M2019-00326-COA-R3-CV, 2020 WL 5666698, 

at *5 (Tenn. Ct. App. Sept. 23, 2020) (quoting Jones v. State, 426 S.W.3d 50, 57 (Tenn. 

2013) (citing N.Y. Times, 376 U.S. at 285–86)), no app. filed.  “The concept of actual 

malice in defamation cases connotes more than personal ill will, hatred, spite, or desire 

to injure; rather, it is limited to statements made with knowledge that they are false or 

with reckless disregard to their truth or falsity.”  Byrge v. Campfield, No. E2013-01223-

COA-R3CV, 2014 WL 4391117, at *5 (Tenn. Ct. App. Sept. 8, 2014) (quoting McWhorter, 

132 S.W.3d at 365), no app. filed.    

Special concerns also apply in the rough and tumble of political campaigns.   

As the United States Supreme Court explained in Harte-Hanks, 
 

[The First Amendment] must be protected with special vigilance. 
When a candidate enters the political arena, he or she “must expect 
that the debate will sometimes be rough and personal,” and cannot 
“‘cry Foul!’ when an opponent or an industrious reporter attempts to 
demonstrate” that he or she lacks the “sterling integrity” trumpeted 
in campaign literature and speeches[.] Vigorous reportage of 
political campaigns is necessary for the optimal functioning of 
democratic institutions and central to our history of individual 
liberty. 

 
Elsten, 2019 WL 4899759, at *7 (citing Harte-Hanks Commc’ns, Inc., 491 U.S. at 687) 

(cleaned up).   

With these concerns in mind, “[w]hen applying the reckless disregard standard in 
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the context of criticizing an elected official,” Tennessee’s appellate courts “have held that 

speakers ‘are not required to have documentary proof’ to support their statements.”  

Moses, 2021 WL 1140273, at *9 (quoting Tomlinson, 969 S.W.2d at 406).  Nor do speakers 

have to consult primary sources or ask the targets of a publication for comment on them.  

See, e.g., Elsten, 2019 WL 4899759, at *7 (“Coker’s failure to consult the police report or 

to ask Elsten directly about the rumor does not suggest Coker purposefully avoided the 

truth.”).  Instead, as long as a defendant does not subjectively entertain doubts about the 

truth of another’s allegation, a defendant’s mere “belie[f]” in the credibility of a statement 

conveyed by another—even if erroneous—precludes a finding of actual malice and 

prevents a claimed defamation from being actionable as a matter of law.  See, e.g., Finney, 

2020 WL 5666698, at *6 (“The statements by school staff members to the Jeffersons 

about Ms. Finney’s conduct are relevant even if they are not true. What matters for 

purposes of actual malice—a subjective standard that ‘focuses on the defendant’s state of 

mind’—is what the Jeffersons thought was true, even if it was not actually true.”) (citation 

omitted); id. (“Not only are those statements not hearsay, but they establish, as a matter 

of law, that the Jeffersons did not act with actual malice. The Jeffersons stated in their 

affidavits that, based on their experience, they found the school staff members who told 

them about Ms. Finney’s alleged conduct to be honest people. They had no reason to 

disbelieve them.”).   

Here, the Plaintiff cannot hope to satisfy her “heavy burden of proof” regarding 

actual malice, for several reasons.  See Tomlinson, 969 S.W.2d at 405.  To begin, even 

though speakers are not required to have documentary proof to support statements about 

public figures, see Moses, 2021 WL 1140273, at *9, Mr. Rosenberg did have documentary 

proof to support the statements he made.  See Exs. 1–7.  Further, even though speakers 
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are not required to consult primary sources to support statements about public figures, 

see Elsten, 2019 WL 4899759, at *7, Mr. Rosenberg did consult primary sources before 

publishing.  See Ex. 10. 

In light of the above evidence, Mr. Rosenberg did not act—and he could not have 

acted—with actual malice under the circumstances.  Instead, he reasonably formed and 

then published his non-defamatory opinion about Ms. Foreman based on Ms. Foreman’s 

own public statements, postings, mailers, and other assertions, including in court 

documents and published media.  See Exs. 1–7.  Under these circumstances, admissible 

evidence shows overwhelmingly that Mr. Rosenberg did not have a high degree of 

awareness of probable falsity regarding the publications over which he has been sued, and 

that he did not purposefully avoid the truth regarding them.  See Elsten, 2019 WL 

4899759, at *3 (“Reckless disregard to the truth means the defendant had a ‘high degree 

of awareness of . . . probable falsity.’  Harte-Hanks Commc’ns, Inc. 491 U.S. at 688 

(quoting Garrison, 379 U.S. at 74).  In other words, reckless disregard is ‘the purposeful 

avoidance of the truth.’ Id. at 692.”).  See also Kauffman, 2021 WL 2102910, at *3 (“Actual 

malice is a term of art. . . .   In other words, the defendant must have acted with purposeful 

avoidance of the truth.”) (cleaned up).  To the contrary, rather than purposefully avoiding 

the truth, Mr. Rosenberg actively sought to determine the truth and did determine the 

truth of his publications from Ms. Foreman’s own statements. 

Thus, taken together, the Plaintiff’s defamation claim fails for want of actual 

malice.   

b. The Plaintiff’s defamation claim fails because the Defendant’s 
statements about her are true. 
 

“Truth is an absolute defense to a claim for defamation when the otherwise 
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defamatory meaning of the words used turns out to be true.”  Sullivan v. Wilson Cty., No. 

M2011-00217-COA-R3CV, 2012 WL 1868292, at *12 (Tenn. Ct. App. May 22, 2012), app. 

denied (Tenn. Sept. 18, 2012) (citing Memphis Pub. Co., 569 S.W.2d at 420).  Tennessee 

also recognizes “the substantial truth doctrine” in defamation cases.  See Isbell, 2000 WL 

1817252, at *5.  As such, defamation claims that are premised upon inaccurate but 

insignificant distinctions are categorically inactionable, see id.; see also Spicer v. 

Thompson, No. M2002-03110-COA-R3-CV, 2004 WL 1531431, at *7 (July 7, 2004), app. 

denied (Tenn. Dec. 20, 2004)—a result that the United States Supreme Court has 

compelled as a matter of constitutional law. 

Specifically, in Masson v. New Yorker Magazine, the U.S. Supreme Court noted 

that “[t]he common law of libel takes but one approach to the question of falsity, 

regardless of the form of the communication.”  Masson v. New Yorker Magazine, 501 

U.S. 501 U.S. 496, 516 (1991) (citing RESTATEMENT (SECOND) OF TORTS § 563 cmt. c (1977); 

WILLIAM LLOYD PROSSER ET AL., PROSSER & KEETON ON LAW OF TORTS 776 (5th ed. 1984)). 

“It overlooks minor inaccuracies and concentrates upon substantial truth.” 

Id. (emphasis added).  As a result, the Masson Court held that a statement “is not 

considered false unless it ‘would have a different effect on the mind of the reader from 

that which the pleaded truth would have produced.’”  Id. at 517 (quoting ROBERT D. SACK, 

LIBEL, SLANDER, AND RELATED PROBLEMS 138 (1980)). Further, the Masson Court 

explained, “[o]ur definition of actual malice relies upon this historical understanding.”  

Id. 

Here, the truth of Mr. Rosenberg’s statements and the substantial truth doctrine 

preclude the Plaintiff’s defamation claim.  The Plaintiff’s own statements are party 

admissions that are admissible against her, and Mr. Rosenberg’s statements were based 
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on those admissions.  See Ex. 1–7; Ex. 10.  Based on Ms. Foreman’s own statements, it 

is also difficult to imagine what, if anything, Mr. Rosenberg said that Ms. Foreman can 

plausibly assert is not true.  For instance, it is true that she is “a COVID denier,” “anti-

vaccine,” that she contended that at least one of the January 6 insurrectionists had been 

unfairly maligned, and that she lies habitually.  See Ex. 1–7; Ex. 10.   Accordingly, the 

Plaintiff’s defamation claim fails on the independent ground that Ms. Rosenberg’s 

statements about her are true. 

c. The Plaintiff’s defamation claim is not cognizable because the 
Plaintiff was not damaged, and she is libel-proof. 

 
  A plaintiff is “required to prove actual damages in all defamation cases.”  Hibdon, 

195 S.W.3d at 68 (citing Handley, 588 S.W.2d at 776).  Tennessee also recognizes the 

libel-proof plaintiff doctrine, which provides that a plaintiff with a severely tarnished 

reputation may not maintain a defamation action.  See Rogers v. Jackson Sun 

Newspaper, No. CIV. A. C-94-301, 1995 WL 383000, at *1 (Tenn. Cir. Ct. Jan. 30, 1995) 

(“This Court finds and holds, as a matter of law, Plaintiff’s reputation in the community 

at the time of the article’s publication was so severely tarnished, he is ‘libel-proof’ and 

may not maintain this defamation action for an allegedly erroneous report of his criminal 

record.”), no app. filed.  The doctrine “essentially holds that ‘a notorious person is without 

a “good name” and therefore may not recover for injury to it.’”  Davis, 83 S.W.3d at 128 

(quoting ROBERT D. SACK, SACK ON DEFAMATION: LIBEL, SLANDER AND RELATED PROBLEMS 

35 (Cum. Supp. 1998)).  The libel-proof plaintiff doctrine is premised upon the notion 

that “[t]o suffer injury to one’s standing in the community, or damage to one’s public 

reputation, one must possess good standing and reputation for good character to begin 

with.”  Id. at 130.   
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 Here, the Plaintiff has not suffered actual damages.  As a threshold matter, the 

Plaintiff’s contention that “her reputation and her candidacy” were damaged, see Am. 

Compl. at ¶ 8—even though her own community has now repeatedly voted to keep her out 

of office—is especially far-fetched.  Further, as to the supposed damage to the Plaintiff’s 

“professional reputation” as a nurse, see id., the statements over which Mr. Rosenberg 

has been sued had nothing to do with her work as a nurse, see Ex. 1 to Pl.’s Am. Compl. at 

2, and in any event, the Plaintiff has also publicly insisted that she “actually still work[s]” 

as a nurse without issue, and that she does so “with an additional (law) degree” to boot: 

 

See Ex. 11 at 1, https://twitter.com/Michelle4TN/status/1643805418974502912?s=20.  

  Thus, Ms. Foreman has insisted—as recently as two months ago—that her professional 
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reputation is doing just fine, and that “I actually am a trauma nurse” still today, “having 

worked in multiple ICUs in my nursing career”: 

 

Id. at 2, https://twitter.com/Michelle4TN/status/1643797053120696322?s=20. 

 Beyond her failed political aspirations and unaffected nursing (and law?) career, 

though, see id., abundant evidence shows that the Plaintiff lacked any good reputation in 

the first place.  The truth is that the Plaintiff frequently finds herself in trouble for doing 

illegal things.  As such, she has been sued repeatedly for things like violating the TCPA, 

see Doc. 8 (seven-figure TCPA settlement), intentionally exposing a partner to her genital 

herpes, see Ex. 1 at 1–24, selling faulty items, see id. at 25–26,  and eviction and unpaid 

rent, see id. at 27.  Her serial dishonesty—both in and out of legal proceedings, see Ex. 1, 

Ex. 7—do not help her personal reputation, either.  

Further, the Plaintiff—a thin-skinned and unsuccessful political candidate—

herself pegs the value of the reputational harm she claims to have suffered “in excess of 

$300,000.00.”  See Am. Compl. at 3, ¶ 3.  Her actual political reputation is worthless, 

though, and even if she had a reputation with any value, the Plaintiff has already claimed 

that other people damaged it—including in the exact amount that she is seeking from the 

Defendant here—through multiple completely different statements made about her.  See 

Doc. 9 (Hemmer Lawsuit); Doc. 10 (St. Clair Lawsuit).  Thus, to the extent that she 
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actually suffered any damage to her reputation, Ms. Foreman has asserted that others 

damaged it in excess of the amount claimed here before the Defendant purportedly did 

so.  See id.  The Plaintiff’s libel per quod claim should be dismissed accordingly.  

Alternatively, it should be dismissed because the Plaintiff cannot show any actual 

damages.  See Pate v. Service Merch. Co., 959 S.W.2d 569, 573–74 (Tenn. Ct. App. 1997) 

(“[D]amages must be shown in all defamation cases.”). 

V.  COSTS, ATTORNEY’S FEES, & SANCTIONS 

Under Tennessee Code Annotated § 20-17-107(a): 

If the court dismisses a legal action pursuant to a petition filed under this 
chapter, the court shall award to the petitioning party: 
 

(1) Court costs, reasonable attorney’s fees, discretionary costs, and other 
expenses incurred in filing and prevailing upon the petition; and 

 
(2) Any additional relief, including sanctions, that the court determines 
necessary to deter repetition of the conduct by the party who brought 
the legal action or by others similarly situated. 

 
The Plaintiff’s prosecution of this knowingly baseless SLAPP-suit merits costs, 

attorney’s fees, and severe sanctions.  The transparent purpose of this lawsuit was to 

silence, censor, intimidate, and retaliate against Mr. Rosenberg, a former political 

opponent himself and a supporter of her most recent opponent, because, during a 

political campaign, he had the temerity to raise legitimate concerns about the Plaintiff—

a public figure and candidate for elected office—that were accurately premised upon 

public statements that the Plaintiff had made herself.  No litigant acting in good faith 

could reasonably believe that the Plaintiff’s claims had merit under these circumstances.   

The Plaintiff also has not restricted her abuse of the legal process to Mr. Rosenberg.  

As noted above, she has also filed at least two separate such lawsuits.  See Doc. 9; Doc. 10. 

In an effort to evade accountability, she also instantly abandoned one of them minutes 
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before hearing after forcing the defendant to incur substantial legal expenses.  See 

generally Ex. 8 and related proceedings in Case No. 23C218, which are subject to judicial 

notice.  Further, regardless of its absent merit, Ms. Foreman invoked the faux-credibility 

of the lawsuit she had filed to impugn her opponent without disclosing that she was the 

one who had (unsuccessfully) sued him: 

 

See Ex. 9.  Thus, Ms. Foreman has abused the litigation process repeatedly to further 

extra-judicial ends and will continue to do so unless punished. 

 This Court should put an end to this.  Across three near-identical SLAPP-suits filed 

against five people, the Plaintiff has placed others in jeopardy of at least $800,000.00 in 

liability without any conceivable basis.  See Am. Compl.; Doc. 9; Doc. 10.  Thus, the 

Defendant should be awarded his full attorney’s fees, costs, and expenses under § 20-17-

107(a)(1), and this Court should also assess an $800,000.00 sanction against the Plaintiff 
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and her counsel under § 20-17-107(a)(2)—equivalent to the minimum amount that she 

has baselessly sought from others for exercising their protected speech about an unhinged 

political candidate—“to deter repetition of the conduct by the party who brought the legal 

action or by others similarly situated.”  See id.  The Defendant is entitled to—and expressly 

raises his entitlement to—fees under Tennessee Code Annotated § 20-12-119(c) as well. 

VI.  CONCLUSION 

 For the foregoing reasons, this action should be dismissed with prejudice; the 

Defendant should be awarded his attorney’s fees and expenses; and the Plaintiff should 

be sanctioned. 

       Respectfully submitted, 

       By:       /s/ Daniel A. Horwitz_________ 
DANIEL A. HORWITZ, BPR #032176 
LINDSAY SMITH, BPR #035937 
MELISSA K. DIX, BPR #038535  
HORWITZ LAW, PLLC 

      4016 WESTLAWN DR. 
      NASHVILLE, TN  37209 
      (615) 739-2888 
      daniel@horwitz.law 
      lindsay@horwitz.law 

        melissa@horwitz.law 
       

SARAH L. MARTIN, BPR #037707  
THE HIGGINS FIRM, PLLC 
525 Fourth Avenue South  
Nashville, TN 37210  
(615) 353-0930  
smartin@higginsfirm.com 
  
JAMIE R. HOLLIN, BPR #025460  
ATTORNEY AT LAW  
1006 Fatherland Street Suite 102B  
Nashville, TN 37206  
(615) 870-4650  
j.hollin@me.com  

 
Counsel for Defendant 
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CERTIFICATE OF SERVICE 
  

I hereby certify that on this 12th day of June, 2023, a copy of the foregoing was 
served via the Court’s e-filing system upon: 
 

G. Kline Preston, IV  
4515 Harding Pike Suite 17  
Nashville, TN 37205  
kpreston@klineprestonlaw.com  

 
Counsel for the Plaintiff 

 
       
      By:     /s/ Daniel A. Horwitz________ 
       Daniel A. Horwitz, Esq. 
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